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- SECTION EUROPEAN LAW AND PUBLIC POLICIES -

THE ROLE OF COMPETITION ADVOCACY IN STABILIZING THE
COMPETITIVE SPACE IN REPUBLIC OF MOLDOVA

Tiuhtii, Constanta

Abstract

The harsh conditions of a developing market where fierce competition persists often resulting in law
violations, capitalizes the development of competitive culture. In terms of market particularities where
operate mainly small and micro enterprises, considerably enhances the need of competitive culture
development.

This paper presents an analysis of the the particularities of competitive behavior in small countries
through the specific features of a small domestic market such as limited competitive opportunities. They arise
due to factors such as the dominant structures (monopolistic and oligopolistic) approval by state bodies, the
existence of price control systems, barriers to entry and others. Thus, the development of a transparent and
balanced competitive environment is possible through improving of the competitive culture, that compared to
large markets, require additional efforts.

Competition Advocacy is the key of competitive culture in order to reduce the number of
infringements of competition law that resulted in sanctions, which would help to increase the competitiveness
of businesses. Through its work, Advocacy helps developing a normal competitive environment.

Keywords: Competition advocacy, Competition norms, Competition criteria; Competition authorities.

JEL Classification: K2, K4

The role of competition in the contemporary economy

The modern economy focuses on a functioning market economy, which implies
competition between market actors to expand and maintain market. In this context,
competition is the objective force of coordinating traders’ activities and options. It
generates entrepreneurship spirit, and market entry of new agents, while eliminating
inefficient companies and stimulating the effective ones, thus playing a role of
"rehabilitation" of the economy.

Normal competition, held in accordance with the rules adopted in the company,
plays an active role in the economy and fulfills important functions, such as stimulating
initiative, innovation, creative spirit and emulation between operators. Also favoring the
normal price, even reduce them under pressure from competition. These have the effect of
consumer satisfaction by offering low prices, high quality and wide possibilities of choice.

Competition Advocacy

Competition and competitive mechanisms are customized depending on the degree
of development of market economy, the liberalization of the economy, but also the
behavior of economic agents in relation to these rules.

Gaps on understanding the necessity of the existence and enforcement of
competition rules which are in society and business cannot always be eliminated by law.

Imposing of rules, and penalizing for not respecting them, wakes often
contradictory spirit, and as a result the competitive environment does not record the
expected improvements.

Also to detect violations and impose sanctions is a process that requires increased
efforts and large expenses, and moreover, the reaction of the economic environment leads
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to distancing relations and low communication between legal representatives and market
players.

T. Murrisa, Chairman of the US Federal Trade Commission in 2002 for the first
time used the term "Advocacy" and defines it as one of the activities of Antitrust
Authorities, Aimed at Strengthening the competitive environment through mechanisms that
do not involve the use of coercion measures, and the use of active relationships with other
government agencies and increased understanding by the general public of the benefits of
competition (Murrisa Terry, 2002).

”Competition advocacy — a systematic management activity by the competition
authorities, aimed at establishing mutual understanding between the government, society
and business, including complex communication, advocatory and educational activities,
and informing market participants about their rights and obligations to the society and the
market” (Knyazeva Irina, 2013).

The ICN (International Competition Network) Advocacy Working Group (AWG)
mentions that Advocacy reinforces the value of competition by educating citizens,
businesses and policy-makers. In addition to supporting the efforts of competition agencies
in tackling private anti-competitive behavior, advocacy is an important tool in addressing
public restrictions to competition. Competition advocacy in this context refers to those
activities conducted by the competition agency, that are related to the promotion of a
competitive environment by means of non-enforcement mechanisms, mainly through its
relationships with other governmental entities and by increasing public awareness in regard
to the benefits of competition.

The competition advocacy purpose is to create conditions that will lead to a more
competitive market structure, business conduct and economic performance. It must assume
the role of a more competitive market structure and behavior of the business without direct
intervention by the competition authority (OECD, ch 6).

The competitive environment in the context dimensional

The impact of market dimension on the competitive environment is considerable.
This is due to the particularities of the market, specific of dimensional structure.

Limitation of competitive opportunities on a small domestic market occurs due the
facilitate of the dominant establishment and disadvantages of fragmentation.

However, the advantages of consolidating businesses and the inclination of
authorities to justify such consolidation business, including the existence of monopolistic
and oligopolistic structures, tend to inhibit the development of a competition culture.

Moldova is a small developing country. Merging these two features have a
considerable impact on competitive behavior in the market.

Developed countries show a more advanced competition education, and developing
countries have a lower rating, in this field.

Once territorial RM presents small dimension, the domestic market owned by it is
small.

Specific to a small market, RM market has the following conditions:

1. The existence of natural monopoly in public utilities such as electricity,
fixed telephone, gas and water line. This is due to relatively high overheads, which does
not allow more entities to provide a viable service. Monopoly conditions are also favored
by the low level of natural resources, leading to high levels of imports. So are created
conditions for dominance or monopolization of import channel, which develop resistance
to the creation of parallel import channels.
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2. The existence of barriers to entry. RM market is predominantly made up of
SMEs. And in markets whose actors are SMEs, the offer presents a wide range of products,
which are interchangeable. In a saturated market, and where the products offered are
varied, new market entry requires considerable effort. Another natural barrier is the
fragmentation. The need to purchase raw materials in bulk, in order to avoid excessive
fragmentation of loads also limits the number of entrants. In some cases, artificial barriers
are imposed by the government, to make viable certain market segments, where substantial
expenditures are required. Segments, such as the provision of taxi services and
pharmaceutical networks require licensing. The license in this case constituting an entry
barrier effect, although the market would still have place for other actors.

3. On a small market collusion between suppliers tends to be more easily
performed. In these markets is more developed social interaction, a small number of
market players tend to have a closer relationship and family ties prevail. In such
circumstances, parallel behavior is common and concerted practices are difficult to
distinguish from independent actions by the authorities.

The competitive culture market aspects

Although competition advocacy is important regardless of market size, it requires
more effort into smaller ones, given that family connections and social networks are more
likely to lead to collusion than independent competitive action.

The study among economic agents from Moldova, observed a reaction more or less
negative opposite competitive legislation. This shortcoming is due to the information and
training in the field. The fear of fines creates a reaction less appropriate for economic
development in this area. Also imposing fines are subject to economic destabilizing of the
entity. And a lot of violations are made involuntarily, because of the shortcoming of
knowledge in terms of competition law, and fewer lawyers trained in that area.

The competition Advocacy is the alternative tool that could help educate
competitive behavior and stabilize the competitive environment of the market. At the same
time contribute to the development of the legislative framework cooperation relation with
the economic actors for the competitive market development.

Developing a competitive culture among economic agents can enhance economic
competitiveness both in the domestic and especially foreign markets, where activate big
companies that have already exceeded internal current knowledge and application of
competition law.

Culture competition is able to support the maintenance of a transparent and
predictable business environment, which is a key factor to a functioning market economy.

Competitive culture supports prevalence of competition law, while helping to
increase awareness of the beneficial role of competition in the development of normal
market mechanisms.

Compared to large countries, a small country social relationship and inter-family
relations are of greater importance, therefore, application of methods of competition
advocacy would bring better results in terms of implementation of policy competition than
legal issues.

Making the citizens aware of the benefits of a fair competitive conduct is relevant
in this regard. It is important also presenting information fairly, and understandable to the
economic agents. In addition, the competition authorities must be considered to be fair and
transparent.

Competition Advocacy
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Assistance in competitive is the key factor in competitive culture. The global idea
of assistance is to develop the competition culture in society.

An important role in this regard lies with consulting firms. Firstly because
competition authority has its limits and constraints resulting from lack of material and
human resources, on the other hand its role is to determine violations and punish them.
Therefore, to meet the competition challenges in the single market, companies have to use
the services of consulting companies on competition, to take care that all business
decisions are perfectly legal and compatible with competition law provisions.

In order to avoid violations of competition law in their work, companies must focus
on increasing the professional level of lawyers and deepening their employees in the
competitive area. Moreover, to ensure a normal competitive environment, the market
actors must be able to detect signs of infringement by competitors, which will be possible
with increasing their competition culture. These requirements can be ensured through the
competition advocacy.

Competition advocacy has several functions:

Contribute to the understanding of competition law;

Develops and promotes competitive culture;

Disseminates information to market players;

Through its work reduces the number of infringements and prevents the new ones.
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The positive effects of the competition advocacy in the market can be highlighted
on three sectors (Figure 1).
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Fig. 1 Positive Effects of competition advocacy

From the other countries experience, competitive culture educates market actors to
support the regulations that do not reduce competition.

Competitive culture is one of the directions of activity of the FTC (Federal Trade
Commission), which use a range of tools, convince market players that it is beneficial to
act in accordance with competition law. This leads to the establishment in the market of
loyal competitive behavior, which affects the ultimate consumer benefit by quality and
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price. By applying the antitrust laws, the FTC helps to keep the US market open and free.
It also offers another perspective of policy decisions to government authorities, taking
account of the competitive market. In these aspects, the FTC offers expertise and advocates
policies that protect consumers and promote competition. Market players also can receive
assistance pertaining to the development and practice of economic activity in relation to
competition law.

Among the methods of promoting competition culture, used by ETC are:

Amicus Briefs, which provide information that, can help the court make its
decision in a way that protects consumers or promotes competition when a court considers
a case whose outcome may affect consumers or competition.

Advocacy filings may offer insight and expertise to decision makers by filing an
advocacy letter when government bodies and other organizations consider cases or policy
decisions that affect consumers or competition.

Other Applications, Petitions, and Requests, includes petitions from companies,
industry groups, consumer organizations, and others asking the FTC to revise rule-
makings, initiate investigations, or take other action.

Advisory Opinions helps clarify FTC rules and decisions, often in response to
requests from businesses and industry groups.

Also, FTC practices reports that examine antitrust and consumer protection trends.
The agency uses this research to inform policy and to evaluate the agency’s performance.

Competitive culture is widely used by the European Commission. European
Commission promotes competition culture through conferences and other discussion
platforms where competitive authorities in different countries share experience.

The main objective is to promote convergence of competition policy instruments
and practices across jurisdictions and to facilitate cooperation with competition authorities
in other jurisdictions in enforcement activities.

Competition policy in Europe is an essential part of the internal market. Its purpose
is to give all European goods and services of better quality at lower prices.

The european commission cooperates closely with competition authorities of
countries. also, it participates actively in the competition-related activities of a number of
multilateral organizations, such as international competition network (icn) and others in
order to increase the competition culture.

The most effective method of promoting competition culture is to inform.
Dissemination of information play a crucial role in improving the understanding of the
necessity of respecting competition law.

Participation in international seminars, allows authorities taking practices of
developed countries in this field.

A tool for promoting competition culture practiced by competition authorities of
Moldova is organizing seminars and conferences. Increasing the competition culture
among academic environment assures the competition culture of future market players.

Another practice to the development of the domestic market competition culture is
to organize discussion platforms "Competition cafe" where discussions in an informal way,
directly to economic environment allows the dissemination of information on the benefits
of a fair competitive conduct on market, and the need for compliance with the law
competition. On the other hand, discussion platforms allow authorities to identify
competition problems and gaps in the market competitive behavior which facilitate the
development of healthy and effective programs to stabilize the competitive environment.

Another tool in order to promote competition culture is self-regulation. Self-
regulation is based on an agreement that is practiced in the form of noble manners Code in
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relations between retail chains and suppliers of consumer goods. According to this
document, networks, and network providers are building common rules of interaction
between manufacturers and retail chains. This practice leads market players to adjust
competition rules voluntarily, avoiding further sanctions violations.

Developing and implement the code of good manners is another way to promote
the culture of competition among economic agents in the country, by involving them
actively in the development of self-regulation and compliance with the rules.

The code of good practices and its observance could be used in preparing of the bill
and strengthen the role of self-regulation through the instruments of the law.

Conclusions

Competition Advocacy, complementary to legislation creates competitive
environment favorable to the development of free and open markets. Competition
advocacy educational methods are fair and capture market actors’ attention by explaining
the effects of anti-competitive behavior, and the need for compliance with competition law.
The opportunity to avoid sanctions from anticompetitive behavior arouses the interest of
market participants to be actively involved in the collaborative development of self-
regulatory principles.

The increase of competition culture develops market capabilities and actors skills to
cope in foreign, developed markets that have a superior level of competition culture.

Advocacy activities enable the development of both the economic environment and
the legislative framework, the feedback from the economic environment indicates
authorities to weaknesses on market, requiring changes or monitoring.

Active communication of legal entities with the economic environment allows early
identification of sectors with violations.

Engaging market actors in compliance with the rules and self-regulation enable
their competitiveness and market development.
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MAJOR CHALLENGES IN LEGAL TEXTS TRANSLATION

. A el
Georgiana Mindreci

Abstract

In a world of swift technological advances in all fields of research, translation studies has to
constantly adapt to new methods of text translation. This article focuses mainly on empirical research
concerning the translation of legal texts, and not only, by non-experts in the Target Language (TL) — in this
case the English language - and by other translation engines, free translation services and other similar
translation machines.

The starting point of this article was the analysis, through extensive reading and comparing, of
various texts and articles, especially in the legal and economic fields, translated from Romanian (as source
language - SL) into English (TL). The triggers for observing the major challenges in this type of translation
were the negative results that the non-specialized translations had in the TL. The most important challenges
include misunderstanding, misinterpretations, lack or poor of comprehension of the term equivalence, errors
and misuse of specific terms or grammatical patters.

The biggest risk of these challenges is that of remaining unnoticed, not analyzed and not corrected or
improved. That is why I believe this article can be in its turn a starting point for further research in this type
of text translation.

Keywords: Source language, target language, translation, legal texts, translation challenges.

JEL Classification: K0

Introduction

The starting point of this article was the analysis, through extensive reading and
comparing, of various texts and articles, especially in the legal and economic fields,
translated from Romanian (as source language - SL) into English (TL). The triggers for
observing the major challenges in this type of translation were the negative results that the
non-specialized translations had in the TL. The most important challenges include
misunderstanding, misinterpretations, lack or poor of comprehension of the term
equivalence, errors and misuse of specific terms or grammatical patters.

Nevertheless, the approach of translation studies in this article focuses on an outline
of the most important theories concerning this new field of study in the 20" century and
also on a brief historical approach as outlined by the exponent figures in this field. One of
these important figures in the field of translation studies is Susan Bassenett who in
“Translation Studies” offers an overview of translation studies and according to her,
translation studies represent a relatively new field which has received very little formal
recognition (nor respect either) until fairly recently. She mentions in her book “Translation
Studies” that “André Lefevere proposed that the name of Translation Studies should be
adopted for the discipline that concerns itself with ‘the problems raised by the production
and description of translations’” (1). Her book offers an overview of translation studies and
according to her, translation studies represent a relatively new field which has received
very little formal recognition (nor respect either) until fairly recently. S. Bassnet is
concerned primarily with developing a postcolonial understanding of translation, freed
from notions of dependencies and hierarchy. She also discusses the role of translation in
history and varying theories of what is important in a translation, and whether
translatability is possible at all. Little attention is paid to adaptation, but the theories of
translation discussed are fairly applicable. The concept of translation dates back to Roman
and Greek times, but it has emerged as a new defined field of study only in the 20" century
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due to the extensive work of researchers. S. Bassnett reiterates that translation has been
regarded as a “secondary activity, as a ‘mechanical’ rather than a ‘creative’ process” (2),
and the translator as a “servant” (3).

Theoretical background

When drawing the schema which illustrates the organization of translation studies the
question whether applied translation studies should be put under the category of empirical
studies came up. Although Holmes focuses more on the descriptive and theoretical
translation studies, applied translation studies are also empirical. The main difference
between descriptive translations studies (DTS) and theoretical translation studies (ThTS) is
that DTS tries to describe the phenomena whereas ThTS formulates principles and tries to
formulate a theory how things are being done on a more abstract level. It was suggested to
establish a hierarchy from descriptive to theoretical to applied translation studies. But
Holmes would have objected to such a suggestion. Since TS is empirical, it cannot be
prescriptive.
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The sub-branches of descriptive translation studies refer to:
- product-oriented DTS: this sub-branch looks at translations, or, in other words, it
compares texts and describes what happened in the translation. The product is the actual
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translation. Thus, any text-centered approach is a product-oriented one. This can involve
the description or analysis of a single ST-TT pair or a comparative analysis of several TTs
of the same ST (into one or more TLs). These smaller-scale studies can build up into a
larger body of translation analysis looking at a specific period, language or text/discourse
type. Larger-scale studies can be either diachronic (following development over time) or
synchronic (at a single point or period in time) and, as Holmes foresees, “one of the
eventual goals of product-oriented DTS might possibly be a general history of translations
— however ambitious such a goal might sound at this time” (qtd. in Venuti 177).

- function-oriented DTS: in this sub discipline the focus is on the context, the social
and cultural situation of a translation. It is important to point out that it is not to be mixed
up with discourse analysis which concentrates on one text only. The decisions concerning
genre and language might determine a country’s culture. Because some or most people
have no access to a special type of literature (especially a type confined to specialists or
native speakers of a language), people might regard their nation to be uncivilized. This
area, which Holmes terms “socio-translation studies”-but which would nowadays probably
be called cultural studies-oriented translation—was less researched at the time of Holmes’s
paper but is more popular in current work on translation studies.

- process-oriented DTS: this discipline asks what happens during the act of
translating, in the so-called “black-box.” In Holmes’s framework this is concerned with
the psychology of translation, it is concerned with trying to find out what happens in the
mind of a translator. Methods to investigate this process are: taking different translators
and comparing their texts afterwards or talking with the translators about the process and
what they think and feel while translating (“thinking-aloud-protocol™). It is very difficult to
analyze this approach empirically. That is why there are only few studies in this field,
although it would be interesting to know more about the process of translating.

Before summarizing the sub-branches of theoretical translation studies, it is
important to say that there is no general translation theory yet. Any general theory,
however comprehensive it might be, would be very complex. In order to have such a
theory one day, we have to use partial theories which are all until now restricted. Holmes
named six partial theories:

- medium-restricted TTh: one can differentiate between human, machine and mixed
translations. This division is needed as humans have a different knowledge from machines.
Machine translations, however, also need human assistance; in so far as someone has to
program the computer, for example human translations are subdivided into written and oral
translations. The latter are more spontaneous and can be done either simultaneously (while
hearing) or consecutively (after a short paragraph or a sentence).

- area-restricted TTh: these are restricted either to languages or the cultures involved.
Holmes makes an important distinction between language and culture: different cultures
might have the same language or the other way round. An example is Spain: people speak
Catalan or Spanish but they share the same culture, whereas people from Spain and
Mexico do not share the same culture but the same language. As the term “culture” is not
clearly defined nowadays, we should be careful to avoid misunderstandings.

- rank-restricted TTh: here, texts or discourses are analyzed on the whole but on
lower linguistic levels, for example on sentence or word level.

- text-type TTh: they investigate the translations of specific text types such as literary
and scientific texts or poetry.

- time-restricted TTh: they concentrate on differences between contemporary and
older translations.

- problem-restricted TTh: they deal with specific problems of translating, for
example one phenomenon such as metaphors or the translation of names.
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The sub-branches of applied translation studies mainly refer to:

- teaching: this discipline concentrates on foreign-language teaching, on translation
as a method to test foreign-language acquisition and on translator training.

- translation aids: this area concerns lexicographical and terminological aids, as well
as grammars.

- translation policy: we can mention the close relation to the function-oriented
approach, in so far as it deals with socio-cultural aspects.

- translation criticism: it is the aim of this branch to compare different translations
and make statements about their value.

The term time-restricted is self-explanatory, referring to theories and
translations limited according to specific time frames and periods. The history of
translation falls into this category. Problem-restricted theories can refer to specific
problems such as equivalence — a key issue of the 1960s and 1970s — or to a wider question
of whether universals of translated language exist. Despite this categorization, Holmes
himself is at pains to point out that several different restrictions can apply at any one time.
Holmes seems to be skeptical about the benefit of translation to foreign language teaching.
Tt can be mentioned that translating texts is a good method to learn vocabulary and
especially differing structures in the foreign language. People also complained that they
did not learn useful strategies how to translate. It seems to be a danger that students,
especially younger ones, stick too closely to their native tongue, so that the target text
becomes unnatural. In contrast to this problem, free translations are in danger to be
criticized by teachers. Generally, the act of translating texts in class has become less and
less frequent.

The “applied” branch of Holmes’s framework concerns: the translator training
(teaching methods, testing techniques, curriculum, design); the translation aids (such as
dictionaries, grammars and information, technology); translation criticism (the evaluation
of translations, including the marking of student translations and the reviews of published
translations). Another area Holmes mentions is translation policy, where he sees the
translation scholar advising on the place of translation in society, including what place, if
any, it should occupy in the language teaching and learning curriculum. The crucial role
played by Holmes’s paper is the delineation of the potential of translation studies.

S. Bassnett refers to the importance of translation in different cultures and to
the fact that is has played a tremendously important role “in the formation of literary
systems and the history of ideas” (xii). The important figures who helped develop this
notion were the members of the Tel Aviv group — Itamar Evan-Zohar and Gideon Toury —
and they pointed out in the 1970s that the “process of absorption of a translated text into a
given culture at a given moment in time” can be thoroughly investigated (xii). This
emphasizes the idea that translation studies focus on the transfer of texts from one culture
into another and that attention is shifted onto the cultural background of the text instead of
on the source text. At this point S. Bassnett mentions that “[l]ikewise the translator, who
takes a text and transposes it into another culture, needs to consider carefully the
ideological implications of that transposition” (xv). In this context translation has also been
seen as manipulation, or “one of the processes of literary manipulation,” since the
translated texts are actually rewritten in “a very clearly inscribed cultural and historical
context” (xvii). André Lefevere has pioneered a lot of work in this field of research that
focuses on the “intercultural transfer in its linguistic, historical and socio-political aspects”
(xvi). As an important exponent of this school of thought (which focuses on “the
transmission of texts across literatures”), André Lefevere coined the term “refraction” in
order to replace the old term “influence.” S. Bassnet further explains that
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A reflection involves a mirroring, a copy of an original; a refraction involves changes
of perception, and this is an image that is useful to describe what happens when a text
crosses from one culture to another. Moreover, refraction theory necessarily involves a
consideration of literary evolution and thus places translation in a time continuum, rather
than being an activity that happens in a vacuum. (Bassnett xvii)

The importance of the translator is fundamental and S. Bassnett says that the
translator “must be concerned with the particular use of spirit [or any other word] in the
sentence itself, in the sentence in its structural relation to other sentences, and in the overall
textual and cultural contexts of the sentence” (20-1). S. Bassnett very well outlined the
tasks of a translator when dealing with the problem of what to use in English:

(1) Accept the untranslability of the SL phrase in the TL on the linguistic level.

(2) Accept the lack of a similar cultural convention in the TL.

(3) Consider the range of the TL phrases available, having regard to the
presentation of class, status, age, sex of the speaker, his relationship to the
listeners and the context of their meeting in the SL.

(4) Consider the significance of the phrase in its particular context — i.e. as a
moment of high tension in the dramatic text.

(5) Replace in the TL the invariant core of the SL phrase in its two referential
systems (the particular system of the text and the system of culture out of
which the text has sprung). (Bassnett 22)

The image of the translator seeks to impose power relations through textual
production and access. Postcolonial translation study encourages an equal relationship
between the author and translator, greatly elevating the translator as a respected contributor
to a text (4). Translation may be seen as a transaction between texts and cultures. This is
between space; carrying the burden of meaning of a culture. A set of studies called
“polysystems theory” developed by Itamar Even-Zohar and Gideon Toury shifted to a
process/system oriented understanding of texts and culture. Translation is not only a
communication, but a continuation of a text through time (6). Sherry Simon claims that
language does not merely mirror reality, but shapes it; and translation aids in that shaping.
Translation studies must challenge ideas of what happens when a text is moved between
languages (10).

Translation studies begins to differ in its interpretations as a product vs. a process.
The classic feudal metaphor (of the SL) is consistent with colonialism. “There are two
positions, one establishing a hierarchical relationship in which the SL author acts as a
feudal overlord exacting fealty from the translator, the other establishing a hierarchical
relationship in which the translator is absolved of all responsibility of the SL text are both
quite consistent with the growth of colonial imperialism in the nineteenth century” (13).
Bassnett discusses J.C. Catford’s 1965 study on untranslatability. He distinguishes
translation and transference. Translation consists of substitution of SL meanings for TL
meanings, where in transference, SL meanings are implanted into the TL text. This is a
distinctly semiotic take on the situation. The categories of translation studies include the
history of translation; translation in TL culture; translation and linguistics; translation and
poetics. Translation has the burden of evaluation carried with it. Value judgments are
implicit in the desire to translate. “For if a translator perceives his or her role as partly that
of ‘improving’ either the SL text or existing translations, and that is indeed often the reason
why we undertake translations, an implicit value judgment underlies this position” (18).
Bassnett overviews some theorists, among which Sapir, Lotman, Whorf, Jakobson, Nida,
Sassure, etc. and their major contributions to the study of translation. Translatability is
deeply connected to human experience.
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The greatest problem when translating a text from a period remote in time is not only
that the poet and his contemporaries are dead, but the significance of the poem in its
context is dead too. Sometimes, as with the pastoral, for example, the genre is dead and no
amount of fidelity to the original form, shape or tone will help the rebirth of a new line of
communication, to use Maria Corti’s terms, unless the TL system is taken into account
equally. With the classics, this first means overcoming the problem of translating along a
vertical axis, where the SL text is seen as being of a higher status than the TL text.
(Bassnett 85-86)

Translation may be used as a device to scaffold new moral/value/cultural systems
onto an existing source text. This may be especially interesting when a source text is
known and the product is viewed in this context. Such translations may be fairly
subversive or revelatory about the nature of such texts (110). In translating prose, Bassnett
emphasizes an importance on looking at prose as being part of a larger system of text,
whereas naive translators may attempt to plod along linearly. To combat this, Bassnett
urges us to think of portions of prose as units. This sounds very reminiscent of unit
operations. These originate from Hillaire Belloc, who describes units as means of blocking
out translations (117). One of the closing discussions concerns dramatic translations, which
are especially interesting due to their cultural, physical, and spectacular nature. Bassnett
suggests that it is assumable that there exists a structure of performability that is physical
and independent of language (123).

J. Munday very well sketched the most important developments in the field of
translation studies since the 1970s. Once again Holmes’s map had a huge impact on these
developments. Contrastive analysis has fallen by the wayside. The linguistic-oriented
“science” of translation has continued strongly in Germany, but the concept of equivalence
associated with it has declined. Germany has seen the rise of theories centered around text
types and text purpose; while the influence of Halliday concerning discourse analysis and
systemic functional grammar, which views language as a communicative act in a socio-
cultural context, has been prominent over the past decades, especially in Australia and the
UK, and has been applied to translation in a series of works by scholars such as Bell
(1991), Baker (1992) and Hatim and Mason (1990, 1997) (Munday 13).

The late 1970s and the 1980s also saw the rise of a descriptive approach that had its
origins in comparative literature and Russian Formalism. A pioneering centre has been Tel
Aviv, where Itamar Even-Zohar and Gideon Toury have pursued the idea of the literary
polysystem in which, amongst other things, different literatures and genres, including
translated and non-translated works, compete for dominance. The polysystemists have
worked with a Belgium-based group including José Lambert and the late André Lefevere,
and with the UK-based scholars Susan Bassnett and Theo Hermans. In this context a very
important volume was the collection of essays edited by Hermans, The Manipulation of
Literature: Studies in Literary Translation (1985), which gave rise to the name of the
“Manipulation School,” also briefly discussed by S. Bassnett. This dynamic, culturally
oriented approach constituted the basis for much of the following decade, and linguistics
looked very serious.

The 1990s saw the integration of new schools and concepts, with Canadian-based
translation and gender research led by Sherry Simon, the Brazilian cannibalist school
promoted by Else Vieira, postcolonial translation theory, with the prominent figures of the
Bengali scholars Tejaswini Niranjana and Gayatri Spivak and, in the USA, the cultural-
studies-oriented analysis of Lawrence Venuti, who champions the cause of the translator
(Munday 14). Important developments were also discussed by Douglas Robinson in his
book, What is Translation? Centrifugal Theories, Critical Interventions (1997), focusing on
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new approaches of problems raised by translations (starting from Lawrence Venuti’s
research), such as “foreignizing translation” and “abusive fidelity.” Although dating back
as far as Roman times, D. Robinson refers to “foreignizing translation” as “one in which
translators refuse to conform to the dominant poetics by developing affiliations with
strategies employed within marginalized literary movements” (Douglas xiv). He “adopts
such ‘foreignizing’ strategies as maintaining foreign word order and translating idioms in a
word-for-word fashion rather than searching for the English equivalent” (xvi), a fact which
he eventually proved as working very well. “Abusive fidelity,” as described by Venuti,
refers to “importing new literary devices and techniques” (xiv), but opposed to the
conservative and traditional translation (which can thus be considered “weak™), “abusive
fidelity” translation is “innovative and strong” (xv).

For years, the practice of translation was considered to be derivative and secondary,
an attitude that inevitably devalued any academic study of the activity. Now, after much
neglect and repression, translation studies have become a well established field of study.
Translation and translation studies often continue to take place within the context of
modern language departments, and the practice of translation is still often denied parity
with other academic research. It was precisely this split between theory and practice that
Holmes, himself both a literary translator and a researcher, sought to overcome.

The task of translating any text is a very difficult one. The translation process
involves multidisciplinary fields and extensive knowledge both in the terms of source
language and target language, as well as in the particular field to which the translated text
belongs. In the case of translating legal texts the problems and difficulties are more
obvious since without in-depth study of this field there may occur errors at multiple levels:
text equivalence, grammar errors — especially in computer-assisted translations(CAT), poor
understanding of the differences in the legal systems of different countries or states (which
can lead to major difficulties in finding not only similar terms but also similar concepts),
the lack of correctly understanding and rendering such key concepts can lead to bad
translations or mistranslations which can greatly affect the reception of a ST by the TT
readers. Avoiding such cases should be one of the main aims of CAT users and translators
who wish to have a reliable translation.

Conclusions

The field of translation studies nowadays involves the multi- or interdisciplinary
approach of translation studies, mainly based on the cultural background and context, the
intercultural transfer, linguistic, social and political aspects involved in the translation
process, activity, acquisition and reception of a translated text.

In a world of swift technological advances in all fields of research, translation studies
has to constantly adapt to new methods of text translation.

Some of the strategies that translators can use when dealing with legal texts can be
borrowing original terms, naturalizing some specific terms into the TL, use of language
calques or use of descriptive translation, which refers to explanations and/or explanatory
circumlocutions or footnotes. Yet, such techniques are only available to human translators
and the exclusive use of computer-assisted translations leads to huge mistakes and
misunderstandings that can go unnoticed.

The analysis of various texts and articles, especially in the legal and economic fields,
translated from Romanian (as source language - SL) into English (TL) triggered the
observation that the major challenges in this type of translation were the negative results
that the non-specialized translations had in the TL. The most important challenges included
misunderstanding, misinterpretations, lack or poor of comprehension of the term
equivalence, errors and misuse of specific terms or grammatical patters.
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The biggest risk of these challenges is that of remaining unnoticed, not analyzed and
not corrected or improved. That is why I believe this article can be in its turn a starting
point for further research in this type of text translation.
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THE ACQUIS IN THE FIELD OF MIGRATION

Gheorghe, Pinteali'

Abstract

The International Organisation for Migration (IOM) considers migration to be a movement of a
person or a group of persons across a border inside a state. Migration is a form of people mobility and
includes any kind of population displacement regardless of duration, purpose or form. This category
includes: refugees migration, economic migration and migration of people who move for other purposes and
under the influence of other factors like family reunion.

International migration has an impact over the EU and its member states. Globalization and different
international events have contributed to the increase of migration fluxes, especially during the past years.
Therefore, the European states are developing their multi-ethnic character and cultural diversity. The EU
proposes a global European policy meant to face the challenges of migration. The European policy is built
upon European traditions regarding asylum and migration, taking into consideration human rights and
humanity aspects, as well as benefits for the EU, migrants and their origin countries. Integrating migrants
into the European society means anequilibrium between their rights and their native culture. This brings
about benefits for both the migrants' origin country and the society they live and work in.

Key words: migration, European space, acquis communautaire, effects of migration

JEL Classification: J61, K37

1. Introduction

Every person has the right to movement, and this right has been acknowledged since
1948 when the Universal Declaration of Human Rights was adopted. Article 13 stipulates
that “Everyone has the right to freedom of movement and residence within the borders of
each state. Everyone has the right to leave any country, including his own, and to return to
his country.”

The freedom of movement of the workers of the member states of the European
Union was one of the first rights recognized within the community area (EEC Treaty —
Rome Treaty, 1957, Regulations no. 1612/1968 regarding the freedom of movement of
workers and the Directive no. 360/1968 regarding the right to residence of workers and
their family members).

Within the Treaty for the establishment of the European Economic Community
(EEC), the common market has at its core the “four liberties”:

- of persons;

- of services;

- of goods;

- of capital assets.

Currently, any citizen of the EU has the right to freedom of movement and residence
in any member state. We cannot say the same for the citizens of the non-EU countries.

The acquis on migration is regulated by the Resolution of the Council of the
European Union regarding the limitation on the admission of citizens from non-EU
countries in the EU member states for employment or independent professional activities,
as well as by the directives defining the illegal entry and its connecting offences, including
sanctioning of the transporter. Also, the acquis regarding migration includes the
obligations stipulated by the international conventions.

Given the different circumstances of migration (humanitarian reasons, economic
reasons, etc.), the European Commission recommends the following:

! PhD, Lecturer Faculty of Tourism and Commercial Management Timisoara, Christian University “D.
Cantemir” Bucharest, Romania, gheorghepinteala@yahoo.com
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- Developing a national strategy for the control of migration in each member state.

- Promoting information services in the non-EU countries in view of promoting
cooperation between consular services and local authorities.

- Increasing border control and sanctioning illegal migration, illegal transportation of
migrants and human trafficking.

- Elaborating coherent and transparent policies to attract labour force from the non-EU
countriesthat should be part of a European strategy. The needs of replacing the labour
force in some European countries must be accompanied by simple transparent
procedures of issuing work permits, but also fighting the black market labour and
improving the conditions of migrant women.

- The relation with the migrants’ origin countries must be developed towards the
promotion of reintegration of returned persons.

- Promoting migrants’ integration policies in the destination societies.

Procedures for the admission of persons in view of employment or carrying out
independent activities must take into consideration some mandatory requirements.
Migrants who wish to carry out independent activities need:

- to provide documents regarding the nature, extent and duration of activity to be carried
out;

- to provide documents regarding the number of employees needed for carrying out the
activity;

- to describe the space the activity will take place in and to prove that this space is
suitable for the activity;

- to prove that they have sufficient funds to begin and maintain the respective activity.

The permit for the migrants who wish to carry out independent activities
(entrepreneurs) must be issued according to the law for foreigners in the respective country
and must be included in written form, e.g. in the migrant’s passport.

Exempted from these regulations are:

- persons having freedom of movement and the members of their families;

- migrants from outside the EU who have been accepted for family reunion;

- migrants from outside the EU who have been accepted according to bilateral
agreements between the countries;

- migrants from outside the EU who have been accepted to follow studies.

The EU member states can exempt from such provisions those migrants who prove
that they can invest appreciable amounts thatare a real gain for the country’s economy.
The admission criteria for the migrants who want to find a paid job are as follows:

- the job is offered by the employer to a person from a non-EU state considering the
special requirements of that job;

- a vacant job is offered by the employer to a migrant from a non-EU state providing
there is low demand for that job in the community and the employer’s activity can be
terminated if the vacant job is not filled up.

The convenience marriage of a person from a EU member state with a person from a
non-EU state.
Possible indicators of this type of marriage are:

- partners do not live together;

- one of the partners does not respect the responsibilities of that ensue from the marriage;

- partners have never met before marriage;

- partners do not know important details about each other before marriage;

- partners do not speak a common language;

- money was paid for the marriage to take place;

- one of the partners’ past proves other convenience marriages or residence problems.
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Unaccompanied minors — each member state must give special attention to
unaccompanied minors from non-EU states. Authorities must rapidly establish the identity
of the minor and its statute as a person unaccompanied by parents or relatives. Minors have
the right to asylum in the destination country. Returning minors is done only when the
authorities of the member state are sure about the return in good conditions of the minor
and the necessary conditions for care in his origin country. These liabilities must be proven
by the parents or other adult relatives or by the competent authorities in the origin country.

The restrictive policy of some EU member states towards migrants takes into
consideration:

- supporting internal labour force;

- diminution of illegal migration, especially from Eastern Europe and Africa

- the pressure exerted by NGOs and unions in the EU regarding the access of migrants to
available jobs;

- the financial crisis;

- destabilising labour force markets.

2. Effects of migration in the European Union

Migration can be considered (Dobrescu, P., Bargdoanu, Alina, 2001) ,,a faithful
indicator of the well-being of the social organism and the result of cumulated phenomena,
of which the most important is the continuous impoverishment of population”. Because of
the unemployment rate increase some states have adopted a policy on the limitation of
immigration, even though initially they would encourage it. We shall give only one
example: Switzerland. Following the population census on the 8™ of February 2009, the
Swiss have adopted an agreement that facilitate Romanians and Bulgarians access to the
labour market. They are issued work permits, limited as number until 2016, according to
transitory measures. Still, the increased unemployment rate has determined Swiss
authorities to examine the possibility to introduce some temporary restrictions for the
community citizens on the labour market.

In order to avoid such reactions from other EU member state towards Romania,
authorities promote an active policy of integration, without restrictions on the labour
market, being able to give the Romanian migrant a credible image.

Within the context of Romania’s European integration and the possibilities offered
on the labour markets in the EU member states, we highlight the preoccupation of
Romanian authorities to find a safer and legal framework for emigration opportunities.
Romanian legislation has been completed with a series of programmes, regulations and
internal norms form specialty institutions that aim at the impact of migration on Romanian
society.

Thus, we highlight the activity of the National Agency for Employment for the
elaboration of useful preparatory, prevention and instruction materials for those who
emigrate. These materials entitled What I need to know to legally work in...(respective
country) contain pertinent data regarding the access and employment on the labour market,
the regulation of work relations with the foreign employer, social security of Romanian
workers, the recognition and equivalence of diplomas, etc.

We point out that those regulations are in accordance with the local specific of each
country, so that the Romanian citizen can find a favourable framework for his evolution in
the destination country.

Another aspect is the benefits migration has upon developing countries and
destination countries. In the first case, it reduces poverty, unemployment, regulated
unbalances existing on the labour market leading to salary increase and investment in
human resources. The surplus in labour force does not only determine the increase and
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rejuvenation of the labour market offer, but also the increase of consumption, thus of the
general offer. As a result the GDP increases and the standard of living improves. The
money sent by the migrants to their families back home contributes to the increase in their
standard of living. Also, the money flux of immigrants decreases the pressure on the
current account deficit and the balance of external payments. Saving emigrants incomes in
the banking system also has a positive effect on economic development. A top on
remittances issued by the World Bank places Romania 10" in the world, and 2™ in the EU.
In the second case, migration is a challenge for the developed countries that want to attract
migrants with high work qualifications in order to cover their economic needs.

It is currently very difficult to evaluate the foreign workers’ contribution to the
development of the destination countries’ economies. Studies having as theme the
evaluation of economic impact of immigrants do not treat them as a homogenous mass
since a great percentage of the foreign workers is made of highly qualified specialists.
They represent a viable alternative meant to cover the scarcity of highly qualified
personnel in certain economic fields.

For the employers, the migrants’ presence represents a great opportunity as it gives
them the possibility to choose the adequate persons for these jobs, from the point of view
of ,,qualifications and aptitudes”. Another advantage for the destination country economy
is using the knowledge the emigrants acquired in their origin country. By setting up
companies, jobs are created for co-nationals as well as for the citizens of the destination
country.

In Andrei Banc’s opinion, the presence of immigrants is beneficial for other reasons.
In a study entitled Migration of brains and arms, he shows that despite a quite high
unemployment rate Europeans ,,do not want to carry out unqualified or low qualified and
consequently underpaid jobs.” The need to import, besides highly qualified specialists,
millions of workers ,,of low or medium qualification” is critical and is due to the decrease
and ageing of the population. The cited author arguments his ideas by appealing to
prognosis studies that indicate the manifestation of these negative tendencies in the next
decades. Under such conditions, there will be no one to fill up the vacant jobs or worse no
one to pay taxes for the pensions.

A UN statistics shows that in order to keep the three active persons for a pensioner
ratio and occupy vacant jobs, the European Union will have to annually ,,import”, for the
period 2015 and 2040, roughly 6,1 million people. About 40% of Europe’s population will
be formed of immigrants and ,,their first generation descendants” in 2050. But this is not
all there is to it, this modern migration will change the identity of the population. In 2050
Europe will have fewer inhabitants than today. That is why it has to choose: either to close
its borders or ,,to accept the immigration of thousands of millions of people from Asia and
north Africa”. Andrei Banc rhetorically asks his readers if they believe that in 50 years
,millions of Romanians will be black or yellow, Muslim or Hindu, and our cities will have
hundreds of Mosques”. He is the one to give the answer: ,,Everything repeats in history”.
,Barbaric invasions” are waiting at Europe’s gates, without weapons like two thousand
years ago, without the desire to plunder or kill, but only with a wish for a better life”.

3. Conclusions

European democracies that wanted to keep illegal migration under control were
forced to resort to international cooperation forms in order to stop this phenomenon
because the measures taken by national governments did not have the expected success.
International cooperation is sometimes faulty when providing refugees with decent living
conditions. Although migration, especially ,,brains migration”, has positive effects on the
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destination countries economy, it becomes a constant theme of election and press
campaigns.

In the context of the present crisis, the reduction and stop of migration would only
increase the economic deficit of countries dealing with labour market unbalance. The
migration adversaries easily forget that in some countries half of the economic
development is due to the foreign work force. Finally, the migration of highly qualified
personnel represents a social risk factor both for the origin countries and for the destination
countries.
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CONSIDERATIONS ON THE FREE MOVEMENT OF WORKERS
WITHIN THE EUROPEAN AREA

Tuliana, Cebuc'

Abstract:

As part of the free movement of individuals, the principle of free movement of workers is enshrined
in Article 45 (previously Article 39 EC) of the Treaty on the Functioning of the European Union and its
significance and content have been further developed through secondary legislation and the jurisprudence of
the European Union Court of Justice. The principle provides to any national of a Member State of the
European Union the right of access to employment and the right to conduct such an activity on the territory
of another Member State, subject to limitations justified on grounds of public policy, public security and
public health.

The outcome pursued by the theoretical and practical approach of this issue consists in analyzing
the principle from a triple perspective, namely from the point of view of regulations evolution, of highlighting
the role of jurisprudence of the European Union Court of Justice in the process of normative framing and
completion and of the level of its application.

Key words : free movment of workers, fundamental rights, Europen Union, Case-law of the Court of Justice

JEL classification : K31, K33

1. The concept of worker.

One of the fundamental freedoms that comes with being a citizen of the European
Union is the free movement of workers, an institution with important economic, political
and legal implications. This implies the right of workers to move and reside freely within
the territory of any Member State, the rights of entry and residence provided to the
members of their families and the right to work in another Member State and the right to
receive non-discriminatory treatment equal to that granted to the citizens of the state
concerned. The right of free movement of workers, as an essential element for the
development of a genuine EU labor market, is completed on the European level by a
system for coordinating social security schemes and by a system likely to ensure mutual
recognition of diplomas and qualifications.

The legal foundation is represented by the provisions of Article 45 of the Treaty on
the Functioning of the European Union® (previously known as art. 39 of the EC Treaty)
which states that free movement of workers is guaranteed within the Union, while it
involves the abolition of any discrimination based on nationality between the workers of
the Member States in terms of employment, remuneration and other conditions of work
and employment. The provisions of the treaties were gradually developed and

! Lect. univ.dr. , Universitatea Constantin Brancoveanu Pitesti, iulianacebuc@yahoo.com

2 Art. 45 TFUE: 1. ,, 1.. Freedom of movement for workers shall be secured within the Union.

2. Such freedom of movement shall entail the abolition of any discrimination based on nationality between
workers of the Member States as regards employment, remuneration and other conditions of work and
employment.

3. It shall entail the right, subject to limitations justified on grounds of public policy, public security or public
health:

(a) to accept offers of employment actually made;

(b) to move freely within the territory of Member States for this purpose;

¢) to stay in a Member State for the purpose of employment in accordance with the provisions governing the
employment of nationals of that State laid down by law, regulation or administrative action;

(d) to remain in the territory of a Member State after having been employed in that State, subject to
conditions which shall be embodied in regulations to be drawn up by the Commission.

4. The provisions of this Article shall not apply to employment in the public service ".
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supplemented by secondary law of the Union, namely the Directive 2004/38 / EC on the
right to move and reside freely within the Member States for Union citizens and their
family members; Regulation (EU) no. 492/2011 on the free movement of workers within
the Union; Directive 2014/54 / EU on measures to facilitate the exercise of rights provided
to workers in the context of free movement of workers, Regulation (EC) no. 883/2004 on
the coordination of social security systems and Regulation (EC) no. 987/2009 on its
enforcement.

The concept of worker does not overlap with that of the European citizen, it is not
defined either in the Treaty, where art. 45 stipulates the concept of worker, or in the
secondary law of the Union. In this context, an important role is held by the Court of
Justice of the European Union, which through its case law has determined the meaning and
the constituent elements of that concept. The term has, according to the case law of the
Court of Justice, a broad scope, encompassing both the employees who work under an
individual labor contract, and the individuals coming from another Member State in search
of'a job.

Through extensive case law in this matter, the court in Luxembourg stressed the
need to ensure the effectiveness of European regulations imposed in order to ensure the
principle of free movement and equal treatment in employment of migrant workers. To
determine its significance, the Court applied to the generally recognized principles of
interpretation, from the ordinary meaning given to the terms in the light of the principles of
Community law (EU:C:1964:19).

Consequently, the fundamental idea that emerges from the Court jurisprudence is
that the concept of worker represents a European concept that does not depend on the
meaning defined by Member States into their national laws. Thus, recently, by the
Decision dated as of February 21, 2013 LN against Styrelsen for Videregdende
Uddannelser og Uddannelsesstotte pt. 39 and 40, quoting previously given decisions,’' the
the Court holds that the "term 'worker' within the meaning of Article 45 TFEU has its own
independent meaning for the EU law that must not be interpreted restrictively, but it must
be defined according to some objective criteria which characterize the employment
relationship, taking into account the rights and obligations of the persons involved".

In Lawrie Blum case, the Court gave a general definition of the worker applicable
throughout the entire Union, stating that the "concept of worker involves anyone who
performs an activity that was not established by himself/herself, for and under the direction
of another person, for remuneration, whatever the legal nature of the employment
relationship ".

So, in the acceptance of the european judge, what prevails for determining the
quality of a "worker”, is conducting a performance, that is carrying on an actual and
genuine activity (EU:C:1982:105) for and under the authority of another person
(EU:C:2001:616, para.37) for remuneration (EU:C:1986:284 paral6,17; EU:C:2004:172
para.26; EU:C:2004:488, para 15), the area where benefits are provided and the nature of
the legal relationship linking the worker and the employer not showing interest in applying
Article 45 of the Treaty.

Starting from the need for a uniform application of the Union law in all Member
States, the Court pointed to two rules of interpretation of the concept of worker (Teyssie,
2013 p.109,110):

1 See in this regard, especially the Decision as of July 3, 1986, Lawrie Blum, 66/85, Rec., P. 2121, paragraph 16,
Decision as of 21 June 1988, Brown, 197/86, Rec., P. 3205 paragraph 21, Decision as of 26 February 1992 Bernini, C
3/90, Rec., p. 1071 I, paragraph 14, and Decision as of 6 November 2003, Ninni Orasche, C 413/01, Rec., p. 13187 I,
paragraph 23).

33



a) The European meaning of the concept of worker is not limited by the definition
of the regulation manner in each Member State. The concept of worker has a European
content, which means that its meaning should not be determined according to criteria
defined by national legislation (Paragraph 41 of the recitals of the Decision dated as of 21
June 1988 in Lair, 39/86)". The Court pointed out that "in the Community law, there is no
single definition of a worker, but it varies depending on the scope envisaged”. Also the
content of the concept of worker may vary by different provisions of the EC Treaty (now
the TFEU) or secondary law. Applying this rule, the Court of Justice found, for instance,
that some national rules (in the Netherlands, Denmark, France, Germany, Italy) are
contrary to the meaning of the concept of worker in the sense of the EU law on the
freedom of movement and the right to social security (Tinca O, 2015, p 9).

Given that labor mobility within the Union must be one of the means by which
workers are guaranteed the opportunity to improve living and working conditions and
promote on the social level, while helping to satisfy the needs of the economy of Member
States in order to achieve the objectives of the Union, and to grant equal protection, the
term of worker has a community meaning (European) imposed by the need for uniform
interpretation and application in all Member States (EU:C:1964:19).

b) The concept of worker involves a proper interpretation of objectives pursued by
the treaties establishing the European Union in order to ensure completely the principle of
free movement of workers, so that in some cases it goes beyond the existence of an
employment relationship. At the termination of the employment relationship, the person
concerned loses, in principle, the quality of worker, but in some circumstances, the quality
of worker in the sense of community (European) meaning may take effect after termination
of the employment relationship, particularly in relation to the person seeking a job in
another Member State (the migrant worker)’.

In the Court jurisprudence they also included in the category of [Jworker ' within
the meaning of Art. 45 TFEU the person who is looking for a job in another Member
State*, the one pursuing studies in another Member State and who also provides a activity
that comprises the essential elements of the employment relationship (EU:C:2004:172;

EU:C:2002:432; EU:C:2013:97), the person who after graduation in another Member State

seeks a job (EU:C:1992:84, EU:C:2004:172).

In a recent decision (EU:C:2014:2007, para. 47), the Court of Justice ruled that a
woman who terminates employment or ceases to look for a job because of physical
constraints that occur in the latter stages of pregnancy and following the birth retains the
status of "worker" for the purposes of this Article, on condition to resume work or find
another job within a reasonable period after childbirth

1 The same effect, the Decisions as of 19 March 1964, Case Unger, 75/63, and 28 March 1982 in Case Levin, 53/84

2 Paragraph 31 of the recitals of the Decision dated as of 12 May 1998, in the case Maria Martinez Sala C-85/96 ‘It must
also be pointed out that there is no single definition of worker in Community law: it varies according to the area in which
the definition is to be applied. For instance, the definition of worker used in the context of Article 48 of the EC Treaty
and Regulation No 1612/68 does not necessarily coincide with the definition applied in relation to Article 51 of the EC
Treaty and Regulation No 1408/71 .

3 Paragraph 32 of the recitals of the Decision Martinez Sala "there must be considered as a worker a person who
performs, for a certain period of time in favor of another person and under the latter’s direction, certain services, for
which he receives remuneration. At the termination of the working relationship, the person concerned loses, in principle,
the quality of worker, although on the one hand, this quality can produce certain effects after the termination of
employment relationship and, on the other hand, a person who seeks real employment must also be regarded as a worker
(see, to that effect, the decision as of 3 July 1986 Lawrie - Blum Case 66/85, Cul., p. 2121, paragraph 17; Case 21 June
1988, Lair, Case 39/86, Cul. p. 3161, paragraphs 31-36, and the decisions as of 26 February 1991 Antonissen, Case C-
292/89 Cul. p. 1-745, paragraphs 12 and 13) , Caves Krier Fréres Case C 379/11, EU: C: 2012: 798, paragraph 26

4 Among the decisions in this regard we can mention the decisions dated as of 4 June 2009, in case Vatsouras, C-22/08
and 23/08, the Decisions as of 23 March 2004 Colins, c138/03
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Extensive case law of the Court constituted the engine of codification at the level of
secondary legislation, made by Directive 2004/38 / EC on the right to move and reside
freely within the Member States for Union citizens and their family members', Regulation
(EU) no. 492/2011 on free movement of workers within the Union and Directive 2014/54 /
EU on measures to facilitate the exercise of rights conferred to workers in the context of
free movement of workers, acts under which fragmented and sectoral measures measures
applicable in this field so far were merged.

2. The rights granted to European workers
2.1. The current European context.

The provisions of Article 45 TFEU are directly applicable in the national law of the
Member States within the limits outlined by the jurisprudence of the Court of Justice of the
European Union (CJEU) and in compliance with the legal framework established in
secondary legislation. They provide to the EU citizens, without discrimination, the right to
move freely within the territory of any Member State in professional interest, the right to
seek employment, accept real job offers, to work in a Member State without needing a
work permit, to reside in a Member State of the European Union for the exercise of their
duties and remain in that Member State even after termination of employment agreement.

Currently, the rules and specific conditions to exercise these rights are provided for
in Directive 2004/38 / EC. By Regulation (EU) no. 492/2011 on free movement of workers
within the Union there was completed the legislative framework aiming at setting up an
overall common regulatory framework across Member States. Regulation regulates in
detail the rights arising from the freedom of movement for workers and defines the areas
which prohibit all discrimination based on nationality between workers of the Member
States in the labor market. Rights deriving from free movement concern the access to jobs,
working conditions, social and tax advantages, access to training, membership of trade
unions, housing, access to education for children.

Art. 7 of the Regulation provides that workers who are nationals of a Member State
may not be treated differently from national workers on the territory of other Member
States on grounds of nationality, as regards the conditions of employment and work,
especially in terms of remuneration, dismissal and, if left without a job, reinstatement or
re-employment with the same social and tax advantages. It takes into account both direct
and indirect discrimination, and CJ held that even if certain criteria are applicable
irrespective of nationality, they must be considered as indirectly discriminatory if there is a
risk of discriminating against migrant workers in particular (EU:C:1996:206).

According to article 7 para. (2) of the Regulation, migrant workers enjoy social
advantages as the national workers do since their first day of work in the host Member
State, which must be interpreted in the sense that obtaining such advantage cannot be
subject to completion of a specified period of occupation. Social advantages have been
defined by the CJ in Case C-85/96 ’as representing all the advantages which, whether or
not linked to a contract of employment, are generally granted to national workers primarily
because of their objective status as workers or due to the simple fact of their stay in the
national territory and whose extension to workers who are nationals of other Member
States appear to facilitate their mobility.”

Revealing a serious concern for ensuring the effective exercise of freedom of
movement for workers, for the a more accurate and uniform implementation and
enforcement of the rights conferred under the TFEU and Regulation (EU) no. 492/2011,

! Published in JOCE no.L158 as of 30 April 2004, details the specific rules and conditions regulating the free movement
and residence in the Union teritory
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Directive 2014/54 / EU was adopted. It applies to all workers and their families as well as
to people in search of a job, covering in compliance with the provisions of Art. 2 the
following issues related to the free movement of workers: (a) access to employment; (b)
conditions of employment and work, in particular as regards remuneration, dismissal,
health and safety at work, and, if Union workers become unemployed, reinstatement or re-
employment; (c) access to social and tax advantages; (d) membership of trade unions and
eligibility for workers' representative bodies; (e) access to training; (f) access to housing;
(g) access to education, apprenticeship and vocational training for the children of Union
workers; (h) assistance afforded by the employment offices.

The Directive also introduces a number of binding obligations to all Member States
to facilitate the mobility of workers by reducing the obstacles created by certain European
or national rules, aiming at improving the mechanisms of effective implementation of the
principle of equal treatment for workers within the Union and the members of their
families exercising their right of free movement and a better knowledge of their rights.

According to the provisions of Article 3 there is established the obligation for
Member States to ensure EU mobile workers, who travel for work purposes within the
European Union, an appropriate means of appeal at the national level, meaning that every
worker in the European Union who has suffered or suffers from restrictions and unjustified
obstacles to their right to free movement or who considers to have been discriminated
against on grounds of nationality, should be able to apply to apropriate administrative and /
or legal means to challenge discriminatory behavior. In the same context, the states should
grant social partners, associations, organizations or other legal entities which have a
legitimate interest in promoting the rights of free movement of workers the opportunity to
engage in administrative or judicial proceedings on behalf of or in favor of mobile workers
within the Union European whose rights have been violated.

Workers knowledge of the rights they enjoy is one of the objectives at European
level, so that Member States are obliged to establish or designate structures or bodies at
national level to promote the exercise of free movement by providing information, support
and assistance to mobile workers in the European Union who face discrimination on
grounds of nationality. These national structures will cooperate, will exchange information
which will be further made avaliable to stakeholders.

According to art. 5 and 6, Member States shall take measures to promote the
dialogue with social partners and relevant non-governmental organizations and ensure easy
access of all interested parties to clear, free, accessible, comprehensive and updated
information.

2.2. The right of residence.

Nationals of Member States of the Union may enjoy the right of access to the
territory of a Member State and the right of residence in its three manners, regulated
distinctly by the European rules mainly in relation to the duration: legal residence for a
period of up to three months, residence for more than three months and permanent
residence. Currently this right derives from the status of European citizen and it does not
depend entirely on the quality of independent worker or employee.

Thus, pursuant to art. 6 of Directive 2004/38, citizens of the Union have the right to
reside in another Member State for a period of maximum three months if they hold a valid
identity card or passport, without having to fulfill other conditions and formalities These
provisions also apply to family members' who hold a valid passport or who are not
nationals of a Member State and they accompany or join the citizen of the Union.

! According to art. 2 paragraph 2 of Directive 2004/38/CE “family member’ means: (a) the spouse; (b) the partner with
whom the Union citizen has contracted a registered partnership, on the basis of the legislation of a Member State, if the
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Corroborating these provisions with those contained in art. 14 para. (1) of the
Directive 2004/38 under which it is permitted the removal of Union citizens and their
family members from the host country for economic reasons, it appears possible in certain
cases to consider the conditions and formalities stipulated by art. 14 para. (3) pt. (16), art.
30 and 31 or art. 14 para. (4) b) of the directive.

It should also be noted in this context the fact that the individuals mentioned in art.
6 are not required to declare their presence to the local authorities in the host Member
State.

The right of residence for more than three months is subject to certain conditions,
depending on the person's status in the host Member State'. Art. 7 of Directive 2004/38
states that all EU citizens have the right to reside in another Member State for more than
three months provided they comply with one of the following situations:

(a) are workers or self-employed persons in the host Member State; or

(b) have sufficient resources for themselves and their family members not to
become a burden on the social assistance system of the host Member State during their
period of residence and have comprehensive sickness insurance cover in the host Member
State; or

(c) — are enrolled at a private or public establishment, accredited or financed by
the host Member State on the basis of its legislation or administrative practice, for the
principal purpose of following a course of study, including vocational training; and

— have comprehensive sickness insurance cover in the host Member State and
assure the relevant national authority, by means of a declaration or by such equivalent
means as they may choose, that they have sufficient resources for themselves and their
family members not to become a burden on the social assistance system of the host
Member State during their period of residence; or

(d) are family members accompanying or joining a Union citizen who satisfies the
conditions referred to in points (a), (b) or (c).

If the period of stay exceeds three months, the host Member State may require the
Union citizens, in accordance with art. 8 of the Directive. 2004/38, to register with the
competent authorities, in which case they shall be issued a registration certificate (Deleanu,
2013).

If the planned period of residence exceeds three months, family members of a
European citizen who are not nationals of a Member State have to apply for a residence
permit, according to the provisions of art. 10 para. (2) indicating the exhaustive
documentation to be submitted by the applicant for the issuance of a residence permit.

The right of permanent residence is not subject to any condition, it can be acquired
by any European citizen and family members who have legally resided together with the

Union citizen in the host Member State, regardless of citizenship® after five years of
continuous and legal residence on the territory of the receiving State. This right can be
acquired, notwithstanding the above provisions, and in a shorter period of time under
certain strictly defined circumstances. The continuity of residence is not affected by the

legislation of the host Member State treats registered partnerships as equivalent to marriage and in accordance with the
conditions laid down in the relevant legislation of the host Member State; (c) the direct descendants who are under the
age of 21 or are dependants and those of the spouse or partner as defined in point (b); (d) the dependent direct relatives in
the ascending line and those of the spouse or partner as defined in point (b);

! ‘Host Member State’ means the Member State to which a Union citizen moves in order to exercise his/her right of free
movement and residence.

2 It is not any period of time to be taken into account for establishing the right to stay. According to the European Court
jurisprudence the periods of detention in the host Member State of a third-country national, family member of a Union
citizen who has acquired during those periods the right of permanent residence in that Member State cannot be taken into
account in order to acquire by the third country national the right of permanent residence.
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temporary absence which does not exceed a total of six months a year or by absences of
longer periods of time, determined by performing the compulsory military service or by an
absence of twelve months in a row due to important reasons, such as pregnancy and
childbirth, serious illness, study or vocational training, or a detachment in another Member
State or in a third country.

After acquiring it, the right of permanent residence is lost only through absence from
the host Member State for a period exceeding two consecutive years (art. 16 para. 4).

Under Art. 19 of the Directive, EU citizens who have the right of permanent
residence shall be issued a document certifying the permanent residence. Furthermore,
Member States shall issue a permanent residence permit with a validity of 10 years, to
family members who are not nationals of a Member State and have the right of permanent
residence, according to art. 20 para. (1) of the Directive.

3. The restrictions applied to the free movement right

The right of free movement and right of residence on the territory of Member States
do not have an absolute character but they are subject to limitations and conditions laid
down both in the Treaty and in the secondary law. Analysis of regulations on the field have
proven the conclusion that we can envisage three categories of restrictions, respectively:

a) restrictions on grounds of public policy, public security or public health;

b) restrictions on grounds of employment in certain positions or exercising certain
activities, involving prerogatives of public authority;

c) restrictions arising from the transitional arrangements agreed by the Member
States and the European Union, on the occasion of signing the Treaties of Accession.

Member States may restrict the freedom of movement and residence of Union
workers and their family members, irrespective of nationality, on grounds of public policy,
public security or public health under the provisions of the introductory paragraph. 3 of art.
45 TFEU, paragraph 1 of article 52 TFUE and Article 62 TFEU. These reasons cannot be
relied on to contribute to the achievement of economic goals (Blumann, C. 2006, p.67).

The acceptation recognized to the notions of "overriding reasons of public order" and
"imperative grounds of public security" is established both depending on how these notions
are defined by Member States but also on the definition under the provisions of the
European law and the Court of Justice of the Union.

The measures taken if they considered grounds of public policy or public security
must observe the principle of proportionality and be based entirely on the actual and
individual behavior of the individual in question, previous criminal penalties being unable
to represent by themselves reasons for taking such measures.

Considering the public health reasons cited for restricting the right to free movement,
it is provided for in art. 29 that the only diseases justifying measures that restrict the
freedom of movement are diseases with epidemic potential as defined by the relevant
bodies of the World Health Organisation and other contagious infectious or parasite
diseases to the extent that they are subject to, in the receiving state, some protective
provisions which apply to nationals of the host Member State.

Diseases occurring after a period of three months from the date of arrival cannot be
grounds for expulsion from the territory.

Expulsion from the territory of the host state shall be achieved under the conditions
imposed by European rules, those persons benefiting from material and procedural
guarantees, provided for by art. 31 of Directive 2004/38.

Under the primary provisions of the EU law, Member States may limit the
employees’ access to employment of in the public administration or at performing certain
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activities involving the exercise of public authority, while retaining them for their own
nationals. This exemption has been interpreted narrowly by the Court (Case Lawrie Blum,
1986) and found compatible with EU law only to the extent that the vacant positions in the
administration “involve direct or indirect participation in the exercise of public powers and
functions which aim at protecting the general interests of the State or of other public
colectivities and which involve, therefore, as far as the holders are concerned, the existence
of a special solidarity report with the State, as well as the reciprocity of rights and
obligations representing the foundation of the citizenship relationship. Excluded positions
are only those which, considering their respective duties and responsibilities, may take the
specific characteristics of government activities in the areas described above. "

Upon a country's accession to the European Union there was created the possibility
for Member States to impose a series of transitional arrangements on the free movement of
workers, aimed at temporarily restricting the access of workers coming from the new
Member State on the labor markets in their countries. These transitional measures allow
Member States to establish the access policy to employment regarding the situation of the
local labor market so that there should not be serious disturbances, while they can be
established for a period of 7 years. Currently such restrictive measures apply to workers
from Croatia Provence, the measures will expire in July 2020

4. Conclusions

Art. 3 of the Treaty on the European Union states that "the Union shall offer its
citizens an area of freedom, security and justice without internal frontiers in which there
shall be provided the free movement of persons, in conjunction with appropriate measures
on external border controls, the right to asylum, immigration and the prevention and fight
against crime". An important component of this freedom is the freedom of movement of
workers within the Union.

Although it has been more than 50 years after the recognition of the freedom of
movement of people, the effective exercise of freedom of movement for workers as part of
it still remains a major challenge for Member States and, very often, workers in the Union
unaware of their rights faced with unjustified restrictions.

At European level there has been a constant concern to improve the mechanisms
for effective implementation of the principle of equal treatment for workers in the Union
and their family members exercising their right to free movement. The actions were
conducted on multiple levels: on the one hand they aimed to synthesize and improve the
existing legal framework, including the solutions offered by the jurisprudence of the CJEU,
on the other hand efforts were targeted towards the establishment of mechanisms to enable
a correct application and unitary European standards coupled with an efficient and
coherent cooperation between Member States and to provide information to the
beneficiaries of this right.
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VIEWS WITH RESPECT TO THE EU LEGISLATIVE
COMPETENCE FOR CRIMINAL LAW, ATTRIBUTED TO THE
LISBON TREATY

Ion, Mihalcea'
Alecsandru-Darian, Mihalcea’

Abstract

The Lisbon Treaty assigns EU legislative competence in criminal matters (shared, according to
article 2 A TFEU).

This news published in legislative union generates a different perspective on European criminal law,
previously designed as a right that is born from the cooperation of Member States and is considered the
expression of each people's culture, which incorporates the characteristics of its way of life and development.

EU legislative competence in criminal matters, as shown in art. 83 (2) TFEU gives the power to
define crimes and establish penalties at least in the particular area of serious crimes with a cross-border
dimension, and in those cases where the approximation of laws and regulations criminal Member States
proves to be essential to ensure the effective implementation of a Union policy in an area which has been
subject to harmonization measures.

If the allocation of legislative competence in criminal matters in favor of the European Union
amount to "reconfigure the concept of sovereignty" as is claimed in theory, fears of goals legislating criminal
(by covering areas) and lack of perspective real to be implemented effectively and in an effective way
through the European institutions, it is understandable given that institutional structures are not operational
at the moment.

Seeking an answer to this problem should not circumvent that law-making process at European level in
criminal matters as conceived by the Treaty implies both European institutions: the Commission, the Council and
specialized agencies on matters AFSJ (Article 68 and 70), as and national parliaments (Article 12).

Moreover, at least declaratively, recognizes the inviolability of sovereign prerogative of Member
States to develop and apply the criminal law. In its Resolution of 22 May 2012 the European Parliament on
the EU approach on criminal law (act drawn up after the entry into force of the Treaty) states that "whereas
criminal law systems and criminal procedure Member States have developed the over the centuries and each
Member State has its own characteristics and peculiarities (and therefore) the core areas of criminal law
must remain the responsibility of Member States ".

Keywords: approximation, legislative competence, cooperation, European Criminal Law, European
Institutions, Member States

Code JEL: K14

1. The nature and content of competence established by Article 83 (2) TFEU

Under Article 83 (2) of the Treaty on the Functioning of the European Union
(TFEU) The European Union may define criminal offenses and sanctions are, at least in
the particular area of serious crimes with a cross-border dimension, and in those cases
where the approximation of laws and criminal regulations of the Member States proves
essential to ensure the effective implementation of a Union policy in an area which has
been subject to harmonization measures.

Although the Treaty of Lisbon (TEU) clarifies the division of powers between the
European Union (EU) and its Member States, introducing for the first time in the founding
Treaties classification accurate in three core competences: exclusive competences, shared
competences and skills support, the issue of the competence established of Article 83 (2)
TFEU entails some discussions if we look to the principles of proportionality and
subsidiarity.

! Associate Professor PhD, avocet@ionmihalcea.ro
2 PhD Study, University of Luxembourg
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The founding treaties of the European Union institutions do not confer general
jurisdiction exhaustive, to take all necessary measures to achieve objectives of the Treaties,
but lay down in each chapter, the remit of action.

Thus, Article 83 (2) TFEU confers jurisdiction on shared action (IN Militaru, p 32)
develop rules of criminal nature, to achieve the objective of creating an area of freedom,
security and justice, an objective set out in Article 3 paragraph (2) of the Treaty of Lisbon'.

Building the European area of security and justice is both a form of cooperation, a
policy objective of security and a model of integration (Mihalcea, I Mihalcea D-A, p.2).

But recognition of competences of the European Union in criminal law is an issue
that generates enough disputes, given that criminal law is recognized (including the
European institutions) as an attribute of Member States”, an area "no go" over which
European Union can not intervene (OMSalomia, A.Mihalache, p.172).

On the other hand it can not be conceived building the European area of freedom
and justice (an objective of the EU) without the use of criminal law.

In this European Union was concerned, even before the entry into force of the
founding treaties™, to find a formula by which the criminal law to contribute to building
and strengthening the European security and justice.

The first formulas which became applicable criminal law in the European space
were based on cooperation between Member States its classical form, conventions and
agreements. With the amplification of the integration process were agreed upon deeper
forms of cooperation that lead to near the national criminal laws", fair cooperation”,
harmonization" and mutual recognition™ ((I, Mazilu. Pag.4).

As was reached and the creation of joint bodies such as Eurojust™, who received
skills regarding implementation of more efficient tools of criminal law in Europe.

We can say, therefore, the attribution of legislative power provided by Article 83
(2) TFEU is the result of a constantly evolving process of achieving a unit of legal action
by Member States by continuous adaptation of legislation, where an important role was
played European legislation, Member States' position flexibility, and Court of Justice of
the European Union.

The question now is whether the powers in Article 83 (2) TFEU, in particular those
to define crimes and establish penalties (at least) in particular serious crime with a cross-
border™ dimension agree with progress in the process of approximation of criminal law
systems of the Member States and whether there are mechanisms to be implemented in the
Member States.

viii

2. The power under Article 83 (2) TFEU must be reported to the subsidiarity
principle

However necessary it is, in a certain time, the tasks of defining offenses and
establishing penalties for certain offenses committed in the European security and justice
can not replace national regulations”.

This is because, on the one hand, they do not give the EU, the power to criminalize
new facts (defining infratiunilor not equivalent to criminalization of acts) and establish for
them the punishment applicable, since treaties are limited only to sketch the lines they
directories and to give European institutions the tasks and power to put them into practice
by taking appropriate steps (D, Chile p.2).

Findings confirmed that Article 29 letter d) of the TEU refers to "as necessary
harmonization of rules on criminal law of the Member States, in accordance with article 31
item (s), so that European criminal law it can not substitute the criminal law of the Member
States (André Klip. P.26).
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Means that Article 83 (2) of the TFEU must be understood and applied in
connection with the principle of subsidiarity, according to which in areas not within its
exclusive competence, the EU can only act if - and insofar as - the objective of the
proposed action can not be achieved sufficiently EU countries, but it could be better
achieved at EU level.

The provisions issued under Article 83 (2) TFEU should not be construed otherwise
than as provided model, standard for implementation of EU criminal law with Member
States (André Klip. P.28).

Furthermore, these provisions could not be applied at European level since there is
no court to judge these crimes and to impose sanctions when necessary and no institutions
to implement them.

Therefore, we think in terms of legislative competence attributed to the European
Union by Article 83 (2) TFEU is one shared and come under the principle of subsidiarity™.

Anyway we do not support the idea that these provisions involve a reassessment of
the concept of sovereignty as it is considered in the literature. (Ola G. p.4), whereas this
assessment could be understood as a transfer of sovereignty on criminal law.

3. The forms through which the power provided for by Article 83 (2) TFEU

The provisions of Article 83 (2) TFEU target the achievement of the following
objectives:

I. Approximation of rules of substantive criminal law by defining criminal offenses
and determining penalties in particularly serious crime with a cross-EU competence to
establish "minimum rules concerning the definition of criminal offenses and sanctions in
the areas of particularly serious crime with a size border resulting from the nature or
impact of such offenses or from a special need to combat them from a common base "and
if there are differences that constitute an obstacle to law enforcement and judicial
cooperation across borders.

Sometimes the quality is considered "good" truly European, which requires that it
be ensured protection at EU level™.

These areas of crime are: terrorism, human trafficking, sexual exploitation of
women and children, illicit drug trafficking, illicit arms trafficking, money laundering,
corruption, counterfeiting of means of payment, computer crime and organized crime.

The enunciation is one illustration of that depending on developments in crime, the
Council may adopt a decision identifying other areas of crime that meet the criteria
mentioned above (D.Bobaru, p.3).

Regarding determining penalties it is a generic one. The penalty is an important
part of any regulatory system, and the current regulatory framework gives Member States a
considerable degree of autonomy in choosing and applying sanctions at national level.

However, it must be a balance between autonomy in this area and the need for
effective and consistent application of EU legislation taking into account the fact that the
sanctions have a deterrent effect and act as a catalyst in compliance with EU legislation.

Il Approximation of rules of criminal law material by defining criminal offenses
and determining penalties in those cases where the approximation of laws and regulations
criminal Member States proves essential to ensure the effective implementation of a Union
policy in an area which has been subject to harmonization measures. Under the principle
of subsidiarity, intervention is justified only if Member States fail to ensure compliance
with Union law or if significant differences arise between Member States in the field,
causing inconsistencies in its application.
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In a Commission Communication™ incidence areas are referred to as road
transport, data protection, customs rules, environmental protection, fisheries policy,
internal market policies (counterfeiting, corruption, public procurement), stating that the
list is not exhaustive. Broadening the scope of European criminal law depends however on
the principles of subsidiarity and proportionality.

This concerns the choice between criminal or administrative sanctions should be
based on a thorough impact analysis.

The implementation of the provisions of art. 83 (2) TFEU is achieved by directive,
to be implemented in national law of the Member.

It may be mentioned in this regard:

- Directive 2008/99 / EC on the protection of the environment through criminal
law and Directive 2009/123 / EC of the European Parliament and of the Council
of 21 October 2009 amending Directive 2005/35 / EC on ship-source pollution
and introduction of penalties infringement;

- Directive 2011/93 / EU of the European Parliament and the Council on
combating the sexual abuse, sexual exploitation of children and child
pornography, and replacing Framework Decision 2004/68 / JHA;

- Directive 2011/36 / EU of the European Parliament and of the Council of 5
April 2011 on preventing and combating human trafficking and protecting its
victims, and replacing Framework Decision 2002/629 / JHA;

- Directive 2012/29 / EU establishing minimum standards on the rights, support
and protection of victims of crime and replacing Framework Decision 2001/220
/ JHA;

- Directive of the European Parliament and the Council on combating fraud
against the Union's financial interests by criminal law / * COM / 2012/0363
final - 2012/0193;

- Directive 2012/13 / EU of the European Parliament and the Council on the right
to information in criminal proceedings; transposition deadline expired on June
2,2014

- Directive 2012/29 / EU of the European Parliament and of the Council of 25
October 2012 establishing minimum standards on the rights, support and
protection of victims of crime and replacing Framework Decision 2001/220 /
JHA

- Directive 2014/62 / EU of the European Parliament and of the Council of May
15, 2014 on the protection of the criminal law of the euro and other currencies
against counterfeiting and replacing Framework Decision 2000/383 / JHA

- Directive (EU) 2015/849 of the European Parliament and of the Council of May
20, 2015 on prevention of the use of the financial system for money laundering
or terrorist financing, amending Regulation (EU) no. 648/2012 of the European
Parliament and of the Council and repealing Directive 2005/60 / EC of the
European Parliament and of the Council and Directive 2006/70 / EC

Conclusion
Article 83 (2) TFEU confers a shared competence that proves to be necessary to
achieve the objective of creating an area of freedom, security and justice, an objective
enshrined in Article 3 paragraph (2) of the Treaty of Lisbon. However, they can not
substitute for national regulations as article 29 letter d) of the TEU refers to "as necessary
harmonization of rules on criminal law of the Member States, in accordance with article 31
item (s), so right European criminal to criminal law can not substitute Member.
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This means that Article 83 (2) of the TFEU must be understood and applied in
connection with the subsidiarity principle.

Definition of criminal offenses and determining penalties is not directly Union
European, as distinct entity but its institutions, since treaties are limited only to the sketch
lines to them directly and give European institutions the tasks and power to put them into
practice by taking appropriate steps.

Directive is the act by which this is achieved proficiency.
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ENDNOTES

" Treaty on European Union (TEU) states in Article 3 (2): "The Union shall offer its citizens an area
of freedom, security and justice without internal frontiers in which the free movement of persons, in
conjunction with appropriate measures concerning, inter alia, crime prevention and combating of crime '

" Criminal law is essentially the expression of the sovereign will and the legal culture of a people. That in
this respect the EU can not legitimize competence in criminal law creating a supra-national states (through their
parliaments) the only with full powers, led much reluctance in addressing legislative issues of criminal law.

"' By the mid 1970s penal policy at EU level is conducted in an informal, non-governmental. The
Maastricht Treaty, which entered into force on 01.01.1993 gives a new perspective field of justice and home
affairs as a result of the incorporation of the basic institutional framework as the third pillar of the European
Union discussed cooperation in law enforcement and the fight against racism and xenophobia. An appeal
launched by seven magistrates Europeans corruption in Belgium (Benoit Dejemeppe), France (Renaud Van
Ruymbeke), Italy (Edmondo brutal Liberati and Gherardo Colombo), Spain (Baltasar Garzoén Real and
Carlos Jiménez Villarejo) and Switzerland (Bernard Bertossa) 1 October 1996 on the creation of a "European
judicial area" in order to counter transnational nature of crime has been adopted and used to define
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cooperation within the JHA as the area of freedom, security and justice. Another milestone in the activation
of criminal law at EU level is the entry Schengen Agreement, which provided among other benefits and
police and judicial cooperation in criminal matters, on the assumption that people's security can not be
ensured without a criminal justice appropriate requirements Lisbon comunitare. Tratatul already provides a
framework that makes this possible, because it allows the EU to resort to criminal law in order to strengthen
the application of EU rules and policies.

" Approximation involves "an alignment of laws, regulations" which requires the initiation and
implementation of measures leading to a formal agreement with the European text. Approximation of
criminal laws was conducted and international law.

Initially close was designed asymmetrically in that Member States undertake to incriminate at least
some practices, but are free to incriminate any other.

¥ Atrticle 4, paragraph 3 TEU (ex Article 10 TEC) provides this essential obligation "Under the
principle of loyal cooperation, the Union and the Member States respect and help each other in carrying out
tasks which flow from the Treaties. Member States shall take any general or particular, to ensure fulfillment
of the obligations under the Treaties or resulting from the acts of Union institutions. Member States shall
facilitate the achievement of the Union's tasks and refrain from any measure which could jeopardize the
attainment of its objectives.

' Harmonization of criminal law put a compatibility of their improving cooperation in criminal matters
and criminal proceedings. It is stipulated in Article 29 letter d) of the TEU which refers to "as necessary
harmonization of rules on criminal law of the Member States, in accordance with article 31 item (s).

"' In the Hague Programme, the European Council stressed that the strengthening of justice it is
necessary to develop equivalent standards for procedural rights in criminal proceedings, to align the laws,
regulations to prevent criminals take advantage of differences between systems legal and guarantee citizens
the opportunity to receive protection wherever they are in the EU. The effective application of the principle
of mutual recognition, it is necessary to strengthen mutual trust.

" Eurojust is an EU body with legal personality made up of representatives of Member States,
assisting national investigative bodies, having a center of expertise and role at the judicial level for effective
activities to combat different forms of the cross-border crime.

 Article 83 of the Treaty provides that such minimum standards may be adopted for the so-called
"Euro crimes", included on a list of facts particularly serious crime with a cross-: terrorism, human
trafficking and sexual exploitation women and children, illicit drug trafficking, illicit arms trafficking, money
laundering, corruption, counterfeiting of means of payment, computer crime and organized crime.

* This is the European Parliament's position expressed in a document after entry into force of the
Treaties and Commission ruling explicitly that national criminal law of each State must remain the
responsibility of Member States

* The subsidiarity principle aims to limit the extension of Union competences and protection of
legislative autonomy of Member States.

*' See explanatory memorandum to Directive 2014/62 / EU of the European Parliament and of the
Council of May 15, 2014 on the protection of the criminal law of the euro and other currencies against
counterfeiting and replacing Framework Decision 2000/383 / JHA

! Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions - Towards an EU criminal policy:
ensuring the effective implementation of EU policies through criminal law of September 20, 2011 COM
(2011) 573 final.
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LOCAL GOVERNMENT AUTONOMY IN THE DOMESTIC
REGULATION AND IN THE EUROPEAN CHARTER OF LOCAL
AUTONOMY

1
Ion, Popescu

Summary

Romania's integration into the European Union represents a great challenge for the local
government. It is the one who must implement successful social models of Western democracies: quality
public services, reduce bureaucracy, transparency and efficiency in public spending, high standards of
performance for public institutions.

The transition to "democratic centralism" a specific manner of organizing a totalitarian state
administration, decentralization and autonomy for local decision-making, was the touchstone for the
Romanian government in recent years. Are these years of accumulation sufficient for local government so
that it will rise to the level of local Western democracies?

Keywords: government, European Union, administration.

Jel Classification: K3K39
1. The principle of '"democratic centralism" in the communist totalitarian regime.

In the past, "democratic centralism" was called to provide process Communist
Party rule through a centralized organization strict nature allow him to impose masses
through elections, in which only its members could run (I. Gliga, 1957) .

As a political principle, democratic centralism was defined as "one of the main
structural base of the organization of the party, included in the statute, such as ensuring
bodies and organizations single party, a wide opening to action and initiative in view of
achieving their role as leader for "the masses. The principle of democratic centralism in
state activity was considered to represent, in that era, combining unitary management of
economic and social life with autonomy and initiative of people's councils county, city,
town and village, the economic enterprises, other social units, with the active participation
the masses in governing society. "

In reality, democratic" centralism " enshrine strict subordination of local bodies of
state administration, both on the horizontal line and the vertical line. Subordination on a
horizontal line is to choose by popular councils, the executive committees from among
their executive committees which generate an obligation to be accountable to the people's
councils for its work. Subordination vertical line match with the hierarchical relationship
under which, the executive committees of the people's councils executive committees were
subordinate superior "to the Council of Ministers, in the sense that they were obliged to
comply with the directions of the latter" (T. Draganu 1972).

Time doctrine considers that: "The autonomy of organization of administration is
consistent with the principle of democratic centralism, the subordination of local organs of
the central state administration. The autonomy of organization of state administration shall
be rendered within the system of unitary organization of the country "(Oroveanu, 1975).

The so - called autonomy allotted a formal content, resuming the implementation of
the "indications" party. This was actually ensured through the dual functions of party and
state. Promoting a public office not done unless the person was a member of the party,
while having an important position in the party hierarchy.

! Associate Professor PhD “Constantin Brancoveanu” University, Pitesti.
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Uniformity of local life was a first consequence of this system, as local authorities
were state bodies that were part of a hierarchy established in order to give priority to the
general interest. There was no question of local autonomy given that local authorities were
representatives of the state in territory and managing its assets.

Although the city has its own budget, it was part of the state budget, because this
system over centralized basis was the socialist property of the state.

The other side of "democratic" centralism, namely the democratic, was conceived
as a means of citizens' participation in public affairs, counterbalancing the unilateral aspect
of the management of society by the single party organs. After all the forms of
organization and functioning of citizen participation, although they did not have the nature
for formations party were strictly directed and conducted by local party, thereby providing
a framework, limited and formalistic of the initiatives promoted during the debate of
important projects.

In conclusion, we can state that the principle of "democratic centralism", although
he had two heterogeneous elements, one centralized and a decentralized one was conceived
socialist ideology, as having a unitary content, as shown above.

In fact, the dominant side was centralized and the effective application of the
principle of democratic centralism at the level of local government meant that they had
exclusive state function, which involves promoting the excellence of the national interest;
the local level, although declared, it had no conditions for affirmation.

The so-called democratic centralism, ensured at local government level a strict
centralized organization and functioning of public authorities and the idea declared "local
autonomy" was nothing more than an application of the Party's leading role unique locally.

They were therefore patterns that worked in local government in Romania during
the communist-totalitarian period.

2. Local public administration in Romania, under the Western model of local government

Communist totalitarian regimes crisis in Eastern Europe led to a shift in the
administrative systems of the Western model of local government success: independent
decision-making to local communities through decentralization.

The handy solution for solving crisis situations was that of decentralization of
authority and hierarchical bureaucracies, accompanied by a wide autonomy granted to
administrative - territorial units. The government should encourage competition and
quality of service; it will act more like a manager who seeks his company to become more
flexible to requirements, more competitive, innovative.

To exist as administrative reality decentralization should be seen as a conceptual
change of the entire administrative system, to reassure a rational distribution of powers at
decision-making levels as close to where they are running (Alexander, 1997).

The post-revolutionary period was characterized by the desire to strengthen the
institutional and legislative of local autonomy; it must become the engine of local
development, as happens in European Union states.

The essential European requirement on the organization and functioning of public
administration is that of connecting it to democratic principles, characteristic to the rule of
law, and making it serve the citizens by eliminating mechanisms of centralist type of the
state administration specific to the totalitarian period.

The country reports for Romania, the European Commission, assessing the degree
of administrative decentralization, showed that in recent years there has been a steady
transfer of responsibilities from central to local authorities in several fields, such as social
welfare, health, education, transport, emergency services, public utilities, but the existence
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of unclear legal framework and lack of a strategy to coordinate the decentralization process
in a transparent and stable manner, were factors that limited the consolidation of local
autonomy.

In this context, they have been identified as causes of the malfunctions occurred in
the transfer of responsibilities from the central level, consulting low of local authorities on
draft legislation that has high impact locally as the absence of transfer of adequate
resources that would have to accompany the decentralization of public services.

Financially, the full manifestation of local autonomy is affected by the reduced
capacity of collecting local revenues, lack of transparency, of which the legislation
governing financial transfers is suffering, as well as the mighty instrument that amounted
the control of the County Council on the expenditure of local councils.

A milestone was the adoption of Law no. 199 of 17 November 1997 ratifying the
European Charter of Local Self-Government adopted in Strasbourg on October 15, 1985.

In art. 3 para. 1 of the European Charter of Local Self-Government it is stipulated
that the local autonomy means the right and effective capacity of local authorities to
resolve and manage within the law in their own name and in the interest of the local
population an important part of public affairs .

According to art. 4 para. 2 of the Charter, local public administration authorities are
recognized under the law, to have full discretion to exercise their initiative in all areas that
are not excluded from their competence or are not attributed to any other authority.

The concept of local autonomy has been defined by Art. 3 paragraph. 1 of Law no.
215/2001 on local public administration, whose content is almost identical to the text of
art. 3 para. 1 of the European Charter of local autonomy. Thus, according to internal
regulation, the local autonomy means the right and effective capacity of local authorities to
resolve and manage, on behalf and in the interest of the local communities they represent,
public affairs, under the law.

In the scientific literature it has been assessed whether there was consistency
between domestic and European regulation regarding the definition, emphasizing qualifies,
but appreciating, however, that regulations complement each other (Trailescu, 2005).
Moreover, according to art. 11 para. 2 of the Constitution, since it has been ratified by
Romania, the European Charter of local autonomy is part of national law in which the rules
must be reconciled.

From the contents of the Charter emerge the elements of decentralization based on
the principle of local autonomy. These components are: the existence of a territorial local
colectivity; recognition of responsibility in managing the specific needs of local
communities and the existence of own resources; The local community to dispose of their
own administrative authorities, autonomous from the state; overseeing the work of local
authorities by way of executive control of administrative tutelage (Alexander, 2002).

According to these legal regulations, local autonomy is not only a principle of
organization and functioning of public administration, but also a right of local public
authorities which is exercised by them on behalf and in the interest of local communities.

This right shall be exercised by local councils and mayors as well as county
councils, authorities of local government elected by universal, equal, direct and secret
suffrage, based on the ballot list, respectively the uninominal ballot and by independent
candidacies.

Local autonomy is linked to the organization, functioning, powers and duties and
resource management which, by law, belong to the village, town or county, as appropriate.

Powers and duties of local authorities are established only by law. These skills are
full and exclusive, unless required by law.
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Local autonomy gives local authorities the right, within the law, to take initiatives
in all areas except those expressly given to other public authorities.

Relations between local government authorities in communes and towns and public
administration at the county level is based on principles of autonomy, legality,
responsibility, cooperation and solidarity in solving the problems of the entire county.

In relations between local government authorities and the county council, on the
one hand and between the local council and mayor, on the other hand, there are no
subordination relationships.

Central public administration authorities can not establish or impose any
responsibilities to local government in the process of deconcentration of public services or
the creation of new public services without ensuring financial means for carrying out these
responsibilities.

These central public administration authorities are obliged to consult before taking
any decision, the associative structures of local authorities in all matters which concern
them directly, according to the law.

In the national economic practice, municipalities, cities and counties have the right
to own resources, which the local government authorities manages according to their duties
under the law. The financial resources of local authorities should be proportionate with the
skills and responsibilities required by law.

Under Art. 25 of Law no. 215/2001 in order to ensure the local autonomy, the local
public administration authorities in communes, towns and counties, develop and approve
the budgets of revenues and expenditures and have the right to levy local taxes and duties
under the law.

These provisions express affirmation of the principle of local autonomy in another
important area - public finances - which constitutes a core element of financial support that
ensures achieving local autonomy.

Local authorities have the financial resources and manages assets public or private
property of communes, towns and counties, in accordance with the principle of local
autonomy.

Local autonomy is only administrative and financial, not political. This can not
prejudice the national state character, unitary and indivisible of Romania.

The fact that the provisions of art. 4 para. (1) of Law no. 215/2001 specifies the
legal nature of local autonomy, namely administrative and financial, is likely to eliminate
any tendency or action to distort the meaning and precise content of this principle. By law,
local autonomy can exist on other criteria, such as the criteria of ethnic, linguistic,
territorial (regional) etc.

Also under the principle of local autonomy, protection and promotion of their
common interests, local government authorities have the right to join national and
international associations under the law.

Local authorities may conclude agreements between themselves and participate,
including by the allocation of funds, the initiation and implementation of regional
development programs, under the law.

The principle of local autonomy has an external dimension. Thus, the local councils
and county councils in the territorial administrative units adjacent border areas may
conclude cross-border cooperation with authorities in neighboring countries, according to
the law. These agreements may be concluded in the fields of competence of these
authorities also with compliance with national legislation and international commitments
undertaken by the Romanian state.

Corroborating the provisions of art. 11 para. 1 with that of art. 13 para. 1 of Law
no. 215/2001, the literature distinguishes between cross-border and over-border
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cooperation, the difference between these two forms of cooperation being that in the
second case, cooperation takes place between local collectivities, that have no common
border .

The right to over-border cooperation and is enshrined in art. 10 para. 3 of the
European Charter of local autonomy and the right to cross-border cooperation at European
level is covered in detail by the European Outline Convention on transboundary
cooperation between Territorial Communities or Authorities.

In the same framework of the principle of local autonomy encompasses the right of
local councils and county councils to decide on the participation with capital or goods, on
behalf and in the interest of the local communities they represent, to companies setting up
or establishment of local public services or county, where appropriate, under the law.

On the exercise of rights by citizens belonging to national minorities as an
expression of local autonomy and democratic character of the state, in line with European
standards, the Law amending the Constitution no. 429/2003 was expressly upheld the right
of Romanian citizens belonging to national minorities which has in the administrative-
territorial unit a significant share, to use in writing or orally, relations with local
authorities, the mother tongue.

In its current wording, Law no. 215/2001 provides that the administrative-territorial
units where citizens belonging to national minorities have a share of over 20% of the total
population, local government authorities will ensure the use in relations with their native
language and in accordance with the Constitution and the international conventions to
which Romania is a party.

In these circumstances, it is apparent that the existing provisions of the Local
Public Administration Law defines the term '"significant percentage" used in the
Constitution, when referring to the percentage of over 20% of the national minorities
(Preda, 2004).

3. Some aspects relating to the principle of decentralization and subsidiarity
are not directly connected with the principle of local autonomy

In essence, the centralization of public administration means on an organizational
level, hierarchical subordination of local authorities to the central and appointment of civil
servants in the management of local authorities by central authorities which are
subordinate in functional terms and issue the act of decision by central and execution of the
local ones.

Decentralization in public administration is a regime in which solving local
problems is no longer made by officials appointed from the center, but by those elected or
appointed by the electoral body. In that system, local authorities are no longer subordinated
to the central and their acts (even those not complying with the law) can not be canceled by
authorities, but the authorities in the sphere of another power - the judiciary - or in a
specially constituted court system.

The doctrine (Cardausan, 2012) was shown as considering "decentralization as
opposed to centralization is wrong because it does not mean negation of centralization, but
reducing them, reducing concentration of powers".

The legal regime of decentralization is based on the material plane, on its own
patrimony of administrative-territorial units, distinct from the state, which provide the
means (financial and material) to meet his needs and local colectivity interests.

The regime of administrative decentralization, recognized the legal personality of
administrative-territorial units, and the existence of public authority which is also not part
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of the hierarchical system under center, but are subject to special control conducted by the
prefect (administrative guardianship) .

The fundamental principles, general rules and institutional framework for the
conduct of administrative and financial decentralization in Romania are regulated by the
framework law on decentralization no. 195/2006.

Under that law, decentralization is the transfer of financial and administrative
powers from the central government to the local government or the private sector. The
process of decentralization shall benefit citizens by strengthening the power and role of
local government in order to develop economic and social development of administrative-
territorial units.

Decentralization framework law enumerates the art. 3, the following principles on
which decentralization takes place:

a) the principle of subsidiarity, which is to exercise its powers by the authority of
local government located at the administrative level closest to the citizen and that has the
necessary administrative capacity;

b) the principle of ensuring adequate resources transferred powers;

¢) the principle of accountability of local public authorities in relation with their
competences, which requires the achievement of quality standards in the provision of
public services and public utility;

d) the principle of a decentralization process to ensure a stable, predictable, based
on objective criteria and rules that do not constrain the activity of local authorities or limit
local financial autonomys;

e) the principle of fairness, that involves providing all citizens access to public
services and public utility;

f) the principle of a budget constraint, which prohibits the use by central
government authorities special transfers or subsidies to cover final deficits of local
budgets.

Administrative decentralization has as administrative centralization, both
advantages and disadvantages.

The most important advantages can be summarized as follows:

- A regime of administrative decentralization can be solved under better
circumstances local interests, local public services and may be run better by local elected
government authorities because they are not obliged to comply with the orders and
instructions of the center;

- The measures and decisions can be made operative by local government
authorities, as they no longer need to wait for approval in this regard from the center;

- A regime of decentralization, financial and material resources and even manpower
can be used more efficiently and can respond to priority needs that local authorities know ,
and "they feel" better than the central government;

- Election or appointment of civil servants, for a limited term, greater removes
bureaucratic and routine phenomena in local activity, each time bringing a new spirit in
managing local affairs;

- Inhabitants participation (elections) the designation of local authorities emphasize
their sense of responsibility and initiative for the public life of "city" and motivate them to
find their own solutions to the problems they face.

When referring to the disadvantages of administrative decentralization, these are
mainly the following:

- A strong decentralized system, central government action is hampered because it
is not always connected to the interests and actions of local authorities;
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- The choice of decentralized authorities, stressed Professor Tarangul, "introduces
in local government, the political party, that takes over and vitiates everything. Lack of
competence and responsibility, demagogy and servility are some of the biggest drawbacks
of this mode of recruitment of decentralized authorities ";

- Sometimes in small units, it is hard to find good specialists in public
administration, which can administer the public services that decentralization (greater)
gives to local authorities;

- In terms of asset management and finance, decentralization increases the number
of communities with their own assets and its own budget, which makes it difficult to
achieve effective control over the use of public money and the formation of a correct
vision, as actual finances of the country and national wealth.

Regarding the principle of subsidiarity it is found to be debated, in par. 2 of Article
4 of the European Charter of local autonomy according to which local authorities are first
recognized, within the law, have full discretion to exercise their initiative in all areas that
are not excluded from their competence or which are not allocated to another authority.

According to par. 3, the exercise of public responsibilities should, on a general
basis be given, preferably to those authorities which are closest to the citizens. Allocation
of responsibility to another authority should weigh up the extent and nature of the task and
requirements of efficiency and economy.

As was revealed in legal literature, the idea of subsidiarity is often currently used at
European level considering that the principle of subsidiarity is a response to the various
issues raised by the organization and structuring of united Europe.

It also showed that subsidiarity means more than a simple principle of institutional
organization; it applies primarily to relations between individuals and society, and relations
between individuals and the institution being the inspiration for the division of powers in
the institutional scheme between basic and higher levels (M. Cardusan, 2012).

4. European structures, with impact on the issues targeting local communities
4.1. The Congress of Local and Regional Authorities of Europe (CLRAE)

In 1957, the Council took its first step towards local authority representation. Since
then, its activity was extended from Iceland to the Russian Federation and from Norway to
the Balkans.

In 1994, the Congress of Local and Regional Authorities of Europe (CLRAE) was
established as an advisory body of the Council of Europe, replacing the Conference of
Local and Regional Authorities of Europe. It works on the basis of Statutory Resolution
2000 (1) of the Committee of Ministers.

The role of the Congress of Local and Regional Authorities of Europe is manifested
in the following aspects:

- Is the voice of Europe's regions and municipalities;

- Provides a forum where local and regional elected representatives can discuss
common problems, pool their experience and express their views to governments;

- Advises the Committee of Ministers and Parliamentary Assembly of the Council
of Europe regarding local and regional policy issues;

- Work in close cooperation with national and international organizations
representing local and regional authorities;

- Organizes hearings and conferences at local and regional levels to reach a wider
public whose involvement is essential to a working democracy;

- Prepares regular country reports on the situation of local and regional democracy
in all Member States;
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- Ensure, in particular on the application of the European Charter of Local Self
Government;

- Supports the new Member States of the Organization in carrying out practical
tasks necessary to achieve effective local and regional autonomy.

4.2. Committee of the Regions (CoR)

The Committee of Regions (CoR) is an advisory body of the European Union,
composed of representatives of the 28 Member States, elected local and regional level.
Through the CoR, they may directly express their views on EU legislation which has an
impact on regions and cities.

What are the main responsibilities of the CoR?

- CoR offers regions and cities the opportunity to be involved officially in the EU
legislative process, ensuring that the views and needs of local and regional authorities are
respected;

- European Commission, the EU Council and the European Parliament must consult
the CoR when legislating in areas falling within the remit of local and regional health,
education, employment, social policy, economic and social cohesion, transport, energy and
combating climate change.

- If it is not consulted, the CoR may refer the Court of Justice of the European
Union.

- Since receiving a legislative proposal, the Committee of Regions prepares and
adopts an opinion which then transmits to all relevant European institutions;

- The CoR may issue opinions on its own initiative.

Structure

CoR members are representatives elected from the local or regional authorities.
Currently CoR has 353 members (elected) .Each country designates what members want.
They are appointed by the EU Council for a term of 5 years, renewable. The number from
each country depends on population size.

Members from a country that form the national delegation reflects the balance of
political, geographical, regional and local country. Romania is represented by a delegation
consisting of 15 members and 15 alternate members.

Each member may decide to be part of a political group in the CoR. Currently,
there are five groups reflecting a range of political affiliations People's  Party (EPP), the
Party of European Socialists (PES) Alliance of Liberals and Democrats for Europe Group
(ALDE), European Alliance Group (EA) and the Group of European Conservatives and
Reformists (CRE). Members also have the opportunity to choose not to be part of a
political group (unrelated).

CoR appoint a chairman from among its members for a term of two and a half
years.

How does CoR work?

CoR appoints a rapporteur (one of its members) to consult stakeholders and prepare
the opinion. The text is discussed and adopted by the CoR commission in charge of that
policy area. Opinion is then presented in plenary session to all members who can edit and
then take a vote. Finally, the opinion is sent to all relevant EU institutions.

Every year, there are organized up to 6 plenary sessions, during which are adopted
opinions on 50-80 bills.

CoR and citizens

CoR encourages participation at all levels, from local to regional authorities and
ordinary citizens. Regional and local authorities, associations, NGOs, experts and
academics can participate in surveys, consultations and events online. The contest
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"European Entrepreneurial Region" applies to all regions with political powers, while
theses contests aimed at academics.

CoR has several networks that allow regions and cities in the EU to share best
practices, work together and contribute to European debates on topics such as growth and
employment, development and subsidiarity, combating climate change and cross-border
cooperation .

Local and regional authorities can sign the Charter on multilevel governance in
Europe, which contributes to better promote the legitimacy and responsibility of cities and
regions in EU policy implementation.
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THEORETICAL ASPECTS CONCERNING PUBLIC POLICIES IN
THE EUROPEAN UNION

Isabela, Stancea'

Summary:

The public policies means all the actions of the government, those levers and mechanisms by means
of which the governmental apparatus shall exercise general management The political, economic,
administrative and social, directly or indirectly which may influence the life and well-being of citizens.

The public policies provides solutions to the needs of the Community at a given moment, they
assuming a series of actions, decisions, institutions and the regulatory framework of making them. By
default, any public policy included in a government program requires the financial means public, budgetary
resources and policies of attracting of revenue and efficient allocation of public money.

With regard to the public policies of the European Communities, the budget of the European Union
reflect the priorities and plans of the Union for each year, it is the document which authorise the financing of
the activities to be undertaken in the space of the European Parliament and of all operations concerned.

KeyWOI'dS: Public policies, decisions, European Union, governmental structures.
Jel Classification: K3K39

More broadly, the policy is a set of theoretical concepts and practical mechanisms
used by the state to achieve social impact objectives.

With the help of public policy there are borrowed techniques, methods and
elements of multiple fields, such as law, economics, sociology, political science, etc.

In their evolution over time, public policies have worked through a number of stages,
four of which are considered essential:

- almost to the 60s this institution, of public policies did not constitute a distinct
concern theoreticians of those times. Most of the analyzes that were made at that time in
terms of governance mechanisms aimed at that moment, which made the political parties
and the entire electoral process to be examined more closely;

- in the period '60 -'80 was noted an increase in interest in the greatest possible
efficiency effects of policy decisions, focusing on reforming the mechanisms of
government as a whole;

- after 80s the focus on government-civil society partnership on reforming
governance mechanisms in order to manage effectively public money.

- Years after 2009, along with the global economic crisis, the government-civil
society partnership acquires new dimensions, in that the state must play an active role in
managing the crisis. To this end, public policies must be oriented towards of the economic
and social the adjustment factor to the evolution of global politics.

"The elements that achieve policy coherence can be delineated as follows:

- specific measures thatgive substance to public policies;

- the allocation of resources accompanied by coercive forms of monitoring and
control;

- Integration of public policy in a strategy, a framework for action, on a

medium and long term;

- influence by public policy of a target group of individuals;

- Define and implement public policy objectives depending on the scale of social
values of the time "(Grawitz J. M. Lecca, 1992, p. 102).

! Assistant Professor PhD, Constantin Brancoveanu University of Pitesti, The Legal and Administrative Sciences
Department. stanceaiza@yahoo.com
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According to an opinion expressed in specialized literature, public policy refers to
the government's actions and the intentions that led to these actions (Clarke, 1993, p. 302).

Another expert believes public policies as political decisions related to the
implementation of programs designed to achieve specific social objectives (Malone, 2007,
p. 58).

"In common sense, the term" politics "is usually taken to apply to something" bigger
"than individual decisions, but" something less "than the general social movements. So
policy, in terms of level of analysis, is a concept placed in the middle. A second element,
namely an essential one, is that for most authors the term refers to a purpose of some sort
"(Miroiu A., 2001, p.9).

"Heinz Eulau and Kenneth Prewit defined public policies as firm decisions
characterized by behavioral consistency, both from those who practice them and from
those who respect them" (Junjan V., R. Beer, 2002, p.164 ).

In our view, the policy actions of the government represents all those levers and
mechanisms by which the government apparatus shall exercise general leadership,
political, economic, administrative and social, directly or indirectly, and that may influence
life and wellbeing.

Public policies provide solutions to community needs at a given time, they
assuming a series of actions, decisions, institutions and regulatory framework for achieving
them. By default, any policy included in a government program requires public funds,
budgetary resources and policies to attract income and an efficient allocation of public
funds.

So public policies consist of a set of concrete measures, decisions or ways of
allocating financial resources, which is part of an overall framework for action, addressed
an audience wider or narrower. Public policies have the following characteristics:

- They are made on behalf of citizens;

- Are established and implemented by the government apparatus;

- They are interpreted and implemented by public and private actors;

- Reflects the government's plans;

- Reflects what the government does not intend to do (Howlett M., 2003, p. 92).

"The beach of public policies presupposes the existence of a plurality of actors,
situations and problems, in whose interdependence is born a policy and at the same time, it
checks its viability, duration over time, how malleable it is and how to suit the interests of
citizens "(Malone, 2007, p. 58).

The actors involved in the development and implementation of public policies are,
therefore, institutions of the State Parliament, but citizens may be on an equal basis,
international organizations, associations, foundations, etc. For example, Parliament is a
central authority in which its members, councilors, parliamentary committees have a vital
contribution in generating and implementing public policies.

Equally, the actors involved in the public policy process can be both individuals and
groups, their number varying by country, sector or area and being able to change over time.
Of course, the literature provides multiple classifications of participants in the public
policy process (Profiroiu MC, E. Iorga, 2009, p. 34).

"The term 'actor include both actors in the social sphere and actors of state
structures, some being more involved in the administrative process, while others are mere
spectators" (Howlett M, Ramesh M, 2004, p. 63).

An author distinguishes between participants inside and outside the political-
administrative system the following categories: government, senior officials, Parliament,
lobbyists, academics, researchers and consultants, media of mass communication, political
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parties and public opinion, but claims that this distinction is partly artificial (Kingdon,
1984, p. 37).

"The political parties have a significant effect on public policy, but indirectly,
generally through their members who are in the executive apparatus and to a lesser extent
in the legislature. Political doctrine or ideology of the party can influence to some extent
the option to party members to certain types of policies, but quite often in practice it is
noted that they are neglecting their platform in the official party policy. If we were to
analyze the political process in Romania, it is easy to see that the members of the
Romanian political parties are not really interested in the ideology of the party they belong,
but rather their own interests and the desire to learn "the boat is power "which gives them
easier access to resources. This can be easily noticed by migration occurs among political
parties in Romania "(Profiroiu MC, E. lorga, 2009, p. 40).

So for a policy to be considered public should be generated or processed even
organizations, procedures, or governmental influence.Therefore, we can say that:

- Public policy decision involves a number of inter-;

- Are implemented by individuals and government organizations;

- They are influenced by earlier political decisions and environmental factors;

- Public policies are presented by the media before their implementation;

- Public policies involves both action and inaction ;

- they can not be analyzed separately from the process of building the policy;

- Public policies have consequences, which may or may not be provided;

- Public policies require resources, and practical actions (M. Lipsky, 1980, p. 12).

"A first key element for a successful policy is the correct definition of the problem
and identify its causes, because throughout subsequent public policy process invariably
depends on the moment. When we have a clear picture of the problem, it is good to
provoke discussions with all potential stakeholders, to analyze available data, qualitative
and quantitative. A poorly structured problem or causes of which were not detected
correctly can lead to a failure of public policy "(Profiroiu MC, E. lorga, 2009, p. 54).

Also, the process of policymaking may fluctuate; Such actors involved in policy can
address another issue considered urgent at the expense of those already opened.

Similarly, those involved in the development of public policies may change and
with that change, there is another approach to solving a certain problem. For example, if
after the parliamentary elections, changes occur in the government coalition parties, this
leads invariably to changing the order of priorities on the agenda of the new government's
work.

Therefore, even if the problems facing society are changing, values that govern that
society are changing rapidly, some problems end up being debated, while others never
reach the public agenda.

In practice, there are a number of limitations acting on those who formulate public
policies. Some fundamental constraints may be related to the nature of the problem to be
solved. Others are procedural constraints, which in turn can be institutional (constitutional
provisions, the organization of state and society, systems of ideas and beliefs dominant) (M
Howlett, Ramesh M, 2004, p. 141).

Public policy involves a complex set of elements that interact.

Thus, in the process of policymaking can be multiple actors, from public institutions
and international organizations and by interest groups, researchers or journalists, each of
whom promote different values and different interests or perceptions on a policy and how
to solve different.
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The entire process of drafting a policy, from the occurrance of the problem, and to
the decision to solve it and assess its impact may extend over several years, requiring a
longer period of time to understand the impact of policies on socio-economic factors.

So by grounding and careful elaboration of public policies, authorities
administrative may respond better to the general interests of citizens and local
communities. The public policy is closer to the citizen and its problems, it has a higher
effectiveness and efficiency (M. Lipsky, 1980, p. 12).

It is well known that the implementation of a policy, usually does not involve only
officials within the same organizational hierarchies, but individuals who belong to that
organization or government, or that are not part of any organization. So both policy
formulation and its implementation may involve more participants who may have different
ways of understanding the issue exposed and can provide several solutions for this.

"The implementation of a public policy is a process that is often faced. Different
authors have identified the causes of failures of implementation as:

- The large number of participants in the process, each with a different perspective
on the problem and with a different level of involvement in solving it;

- Diversification goals. The policy depends more clarifications and explanations,
the more the risks increase as initial objectives are not achieved;

- Ambiguity original purpose;

- The objective was not considered a priority;

- There were not enough resources to meet it;

- There was a conflict with other major participants;

- the group targeted by the policy was hard to involv, contact etc .;

- what has been made, did not have the expected impact;

- In time, circumstances have changed and attention was overtaken by other
problems, apparently more important "(Profiroiu MC, E. Iorga, 2009, p. 70-71).

The solution involves examining starting conditions which must be satisfied as
failures to be minimized (Hood, 1976; Gunn, 1987; Fesler, 1980). Some of these
preconditions necessary to achieve perfection in public policy is outside the sphere of
influence of the performers. For example, a political context, legal provisions, institutional
framework performers as perceived by some constraints. Other conditions, however, come
under their jurisdiction may be changed or shaped by performers, to a certain extent
(Hogwood, Gunn, 1984).

In the European Union, it is known that it is a community of countries of particular
importance for the international political environment of the last hundred years, an entity
for which no definition is fairly comprehensive.

The features that customize this union are:

- Transfer of powers from member states to the Union, the transfer is significantly
influenced by the degree of sovereignty of each Member State;

- That were created in the Union, public institutions responsible executive and
legislative competence;

- The emergence of transnational policies that have significant budgetary resources;

- Budgetary policy distribution of resources according to current needs of the states
and to reduce disparities of development.

Expansion and European integration increases the importance of mechanisms and
instruments of substantiation, elaboration and implementation of national public policies
and the European practice and usage properties, while stressing the need to identify the
particularities of European decision-making. Under the requirements of European
integration, national institutional and policymaking process were subjects factor change.
Moreover, under the impact of the same process, the very process of European policy
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making was shaped by rules and procedures that have evolved with changes and successive
enlargements of the European Union (Matthew A. Dogaru C-T., 2011, p. 78).

Aligning regulations, principles and standards regarding the whole process of
formulating public policies in Romania was and is a constant concern for IPP in all its
areas of expertise, both before joining the European Union and in the present. In particular,
IPP is interested in how the measures of foreign policy - both those in the relationship with
the European Union and with non-member or other important institutional player (NATO,
Council of Europe) - is reflected in society, Romanian citizens who are expectations in this
regard, what are the issues that our country faces as a member, etc. (http://www.ipp.ro).

European policies About the EU budget reflects the priorities and plans for the
Union each year, which is the document that authorizes financing activities taking place
within the European area and all related operations.

As the degree of European integration has increased, the budget has changed, being
influenced by the following factors:

- Unification of budgetary instruments by establishing a single budget level

The European Union;

- there has been achieved a better balance at the institutional level;

- The introduction of own resources (Clarke, 1993, p. 305).

In general, European policies must be implemented effectively, and the
Commission but also other EU institutions are responsible for the proper management of
budgetary resources.

In public policy making in the European economic and social context, it is
imperative that those who develop these policies, to forge ties with their foreign
counterparts, the diversity of ways of making this process easy communication. Therefore,
it is essential to make progress in identifying public policy units and to refer directly to
Europe in describing the work and the goals envisaged in policy.

European policies have known, naturally, ongoing changes in recent decades, and
its budget has promoted and reflected this development.

In the future, funding sources and financing instruments of the EU budget should
provide funding of public policies based on the current needs of existing and to be assessed
in accordance with the principles agreed, taking into account efficiency , fairness,
transparency, necessity and financial autonomy.

Equally, it is necessary and best practices for improving ministers and all other
public policy makers involved in presenting and implementing EU legislation. It would
give a definite direction on what policy makers should do to assess the possible benefits
and drawbacks of legislation, and how will it affect EU citizens (Profiroiu MC, E. lorga,
2009, p. 123-124) .

The Maastricht Treaty also makes changes in public policy through the European
Union's activities by including the following:

- "Abolition between Member States of customs duties and quantitative restrictions
on imported and exported goods and other measures with equivalent effect;

- Common commercial policy;

- Internal market will be characterized by the abolition between Member States of
restrictions on the free movement of goods, persons, services and capital;

- Measures concerning the entry and exit of persons domestic market;

- A common policy on agriculture and fisheries;

- A common transport policy;

- Introduction of a system ensuring that competition in the internal market is not
distorted;

- A social policy that includes the European social fund;
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- Strengthening economic and social cohesion;

- An environmental policy;

- Encourage industrial competitiveness;

- Promoting research and technological development;

- The establishment and development of trans-European networks;

- Help to achieve a high level of health protection;

- Supporting the development of education and a professional training quality;

- A policy in development cooperation;

- Associating countries and territories next to seas to gain trade activity and
promote economic and social development;

- Increased consumer protection;

- Measures on energy, civil protection and tourism "(art. 3 TUE).

"The governments of Western states, the international financial institutions and
other donors require and use different tools to assess a project. In Romania, of public
policies evaluation phase is still underdeveloped. Most monitoring and evaluation activities
are conducted within programs with funding from the European Union. Regarding
programs financed from the state budget, a small number were assessed during or after
their implementation. If the assessment was conducted, it takes the form of reports on the
achievement of objectives, without giving importance to public policy impact or efficiency
with which resources were given "(Marton Balogh, 2014 p.77).

Although it is estimated that at European level there is a framework for unification
of public policies, they can not be applied in the same way, their diversity is determined by
the different realities of European countries, their culture and traditions, and not least the
varying development economic tools and mechanisms that promotes national public
policies (Matthew, 2007, p. 4). However, national actors can learn lessons from the process
of Europeanization, then trying to change and to adapt their internal processes EU policies.
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SOME ASPECTS OF CIVIL SERVICE PAY POLICY

. . 1
Mihai Oprescu
Cosmin Enescu’

Abstract

Staff salary budget theme is timeless and very complex one, and the 'unification' wage legislation in
the public system is quite difficult.

In recent years two laws were adopted unitary wage framework of personnel paid from public funds:
the Framework Law no. No 330/2009 and Law framework. 284/2010. But they did not bring a uniform salary
and no easing wage, conversely created large discrepancies between employees and state employees, even
within the same profession.

Therefore, it is necessary to adopt a new law on the unitary pay of personnel paid from public funds
to consider such as the unitary principles, rule of law, fairness and consistency, discrimination, financial
sustainability.

When classifying different types of motivation arises from the outset the difficulty of
choosing the criterion that could be used. Building on the main categories of incentives
involved in professional life we can identify the following incentive key:

- Incentive money, financial, economic - economic motivation;

- Work, professional activity - professional motivation;

- The interaction between group members work - psychosocial motivation.

The economic motivation is produced by stimulus money, financial.

Although money has no incentive value, they can receive motivational valences in
that they are the primary means by which man can meet most of its own needs. It is highly
difficult, if not impossible, to find a remuneration system that contains only positive
aspects, able to satisfy all employees equally. More useful is to use more varied forms of
remuneration so as to ensure the fulfillment of several needs. In addition, it has been found
that the same form of payment may have positive effects in certain conditions, and in
others negative, therefore it requires proper handling of the system of remuneration.

Public administration staff from his office may have moral and material advantages.

The importance of benefits varies by age, country or functions. Sometimes public
office is surrounded by great prestige, so the material advantages are left in the background
and may even disappear. Lofty prestige of public office was enough to attract them
towards true professional authority which long time continued to exercise, apart from this
small or no retribution.

The situation was valid for Prussia and France after the revolution. Today,
unfortunately, the prestige of the public function is dwindling, except for countries in the
Middle East and Orient extreme.

Among the advantages of materials entering first and especially remuneration. .
Remuneration paid from budget funds replaced as a way of remuneration, the perception
by them of their gross royalties from those administered in the exercise of the function.

Salary is payable by monthly installments and regular manner; sometimes in other
countries is delaying payment of those wages, which causes protests.

Retribution is usually fixed, but it is often increased by allowances, accessories.

Salaries are sometimes smaller than those paid in private enterprises. Some countries
are more generous with their officials, others less. In general, they are stingy.

However, there are advantages of administrative staff compared with those in private
enterprise: guarantees stability, certainty of wages, pensions, and surveillance against

! Lecturer dr., Chief Inspector - Labour Inspectorate Arges
% Lecturer dr. Prefecture Arges
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unfair dismissals. Those who work in administration, however, are subject to difficulties in
terms of monetary instability and inflation. This discourages them and many private
enterprises migrate towards ensuring their remuneration.

Low wages, regardless of the temptations of corruption that expose the officials,
incites and outdoor pursuits for seeking to form additional resources. In South American
countries, in Spain, officials, after several hours of office, have a private job.

Salary constitutes consideration for work performed by the employee based on
individual employment contract or on the order of appointment to public office, the civil
servant.

The legislature recognizes civil servant entitled to any salary as an employee. The
use, and in the case of civil servant to the same term does not mean that the legal status of
civil servant salary is the same as the salary for an employee with an individual
employment contract, especially with the employee in the private sector.

Due retribution between the official and the employee there are common elements
but also differences. Beyond this identity form, terminology, the law governing different in
substance, the salary of the public servant from that of the employee.

In accordance with the provisions of Article 31 of the Statute of the civil servants in
the fixed part of the salary structure, includes base salary and bonus for seniority.

It was established in the manner mentioned a conception of the pay structure inspired
by the payroll systems of other countries, especially Anglo-Saxon system where, by means
of wages, seeks to ensure an individualization of the salary quantum which is the
responsibility of different categories of staff depending on the complexity and specificity
of activity it performs.

As a matter of fact, as shown in the article 9 of the Framework Law no. 284 of 28
December 2010 on the unitary remuneration of personnel paid from public funds pay
system governing the remuneration of public sector employees in relation to job
responsibilities, work, quantity and quality of it, the social importance of labor, the specific
conditions under which it is developing, the results obtained.

The pay system is based on the following principles:

a) The unitary character in the sense that regulates the payment of all categories of
staff in the public sector, taking into account the rights of salary set by special normative
acts in the payroll system covered by this law;

b) Law supremacy in the sense that the rights of the nature of the employer shall be
established only by legal rules of force law;

c¢) Fairness and coherence by creating equal opportunities and equal pay for work of
equal value, based on uniform principles and rules for fixing and granting salary and other
salary rights of public sector employees;

d) Financial sustainability by establishing wage increases based on annual special laws.

You can see an improvement of this rule in relation to the common law in this
matter, in accordance with international norms by replacing "equal work" by "work of
equal value" in the sense that public sector work can be equal for functions identical and
the same amount for equivalent functions.

In the application of the Law no.284/2010 have been adopted. Law No.285 of 28
December 2010 on staff salaries in 2011 paid from public funds and Order no. 42/77 of 13
January 2011 on approving the Methodological Norms for the application of Law no.
285/2010 on salaries in 2011 of personnel paid from public funds.

According to the provisions of Art. 2 of Law no. 285/2010 according to which in
2011, for the newly-classified by function, staff named / employed within the same
institution / public authority on the functions of the same kind, as well as for the staff
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promoted to grade / step salary shall be made at the level of salaries and wages in the
payment for the functions of similar institution/public authority in which it is highlighted.

In practice this has not happened thus leading to a situation where three civil servants
of the same class, professional grade and seniority, working in the same compartment and
carried on the same activity, to have three different salaries. The difference results from the
fact that they are engaged in different wage increments unlawfully since the provisions on
pay scales were repealed.

With regard to this aspect by Decision No 108/2013, the High Court of Cassation and
Justice has found the illegality pt. III lit. b) the common Order no. 77 of 14 January 2011
approving the Methodological Norms for the application of Law no. 285/2010 respectively
with reference to the phrase "where civil servants hired or promoted new salary levels for
similar positions in payment is appropriate stage III payroll used in 2010.

Moreover, the High Court of Cassation and Justice - complete unraveling questions
of law by Decision No. 32 / 19.10.2015 issued in case no. 1329/1/2015 admitted complaint
filed by Pitesti Court of Appeal - Civil Division I, in case no. 2651/104/2013 and,
therefore, concluded that:

In relation to the provisions of article 7 of the Framework Law no. 284/2010, which
establish gradual application of its provisions and those of art. 4 paragraph (2) of Law no.
285/2010, art. 4 paragraph (2) of Law no. 283/2011, art. 2 of Government Emergency
Ordinance no. 84/2012, art. 1 of Government Emergency Ordinance no. 103/2013, which
stop the effective implementation of the benchmark and corresponding coefficients of
hierarchy classes payroll Annexes Framework Law no. 284/2010, taking into account the
provisions of art. 6 paragraph (1) and (3) of Law no. 285/2010, will distinguish between
reflow, according to the Framework Law on wages and actual payment of wages.

The actual payments of salary rights are to be made in accordance with Art. 2 of Law
no. 285/2010 in relation to the wage payment for similar function, namely by reference to
the remuneration payable to a person of the same grade and the same professional
employment and seniority-based and passed the seniority after the entry into Law no.
285/2010.

In accordance with the provisions of article 8 of Law no. 285/2010, the amounts
corresponding to annual prize for 2010 will be no longer granted starting with January
2011, these being taken into account when in order to establish wage increases to be
granted in 2011 public sector employees.

Point out that this article had no practical applicability although civil servants
entitled to receive this award was won as long as the legal provisions that were in force on
31.12.2010, only cash payment amounts being postponed for January following the year
for which the award is granted, any provision contrary to the principle of non-retroactivity
in violation.

At the same time, The Constitutional Court, by Decision no. 658 of November 11,
2014 regarding the exception of unconstitutionality of art. 8§ of Law no. 285/2010 on
salaries in 2011 personnel paid from public funds, that given the fact that the Framework
Law no. 330/2009 on the unitary pay of staff paid from public funds provided a legal right
for such year 2010 and the legislature not eliminated during 2010, the annual award for
2010 represents an outstanding debt, liquid and due on which the employee has on public
employer and constitutes a "good" within the meaning of article 1 of the First Additional
Protocol to the Convention for the protection of human rights and fundamental freedoms.

It can be appreciated that the interpretation given by the Constitutional Court of the
fact that the right to award that has been not removed by repealing art. 25 of the
Framework Law no. 330/2009, but also continued to be an outstanding debt, liquid and due
to the employee on the employer, as amended, in particular, only the manner of granting,
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namely successively phased in during 2011, namely by increasing in accordingly, the
amount of wages / Balance / indemnity basis, is correct.

But in relation to this conclusion, it retains the right to annual prize has been
maintained and after the repeal of Article 25 of the Framework-Law no. 330/2009, starting
with January 2011.

In this context, the rights governed by law and not granted, we can mention art. 1 of
0.U.G. no. 8/2009 on granting holiday vouchers, public institutions defined under Law no.
500/2002 on public finances, as amended and supplemented, and local government defined
under Law no. 273/2006 on local public finances, as amended and supplemented,
regardless of the system of financing and subordinating, including those financed entirely
from own revenues, employing civil servants and / or staff by concluding an individual
contract of employment, as the case may be, granted under the conditions of the law,
holiday bonuses only in the form of holiday vouchers.

A particular situation in this respect is on granting holiday vouchers for 2015.

Thus, O.U.G. no. 83/2014 regulating the remuneration of civil servants for 2015 and
which provided for the art. 8 paragraph 2 that in 2015, public authorities and institutions,
regardless of how funding, will not award prizes and holiday bonuses, entered into force on
18 December 2014.

The law granted us the right to receive holiday vouchers in 2015, Law no. 173/2015
approving Government Ordinance no. 8/2014 for the amendment of certain terms set out in
the Government Emergency Ordinance no. 8/2009 on granting holiday vouchers, entered
into force on July 4, 2015.

Moreover, the detailed rules on the granting holiday vouchers came into force on
August 6, 2015.

Given these two subsequent regulations O.U.G. no. 83/2014 (which provided that
public authorities and institutions, regardless of the mode of financing, will not award
prizes and holiday bonuses), we felt that we are in the presence of tacit repeal since the
new regulation is contrary to the former regulation, the two legal norms being
incompatible.

An important moment in achieving a fair wage policy is Law no. 71/2015 approving
Government Emergency Ordinance no. 83/2014 regarding the salaries of staff paid from
public funds in 2015 as well as other measures in public spending.

By adopting this law have been eliminated discrimination by the nature of the
employer who were undergoing since 2011 after the entry into force of Law no. 284/2010,
Law 1n0.285 / 2010 on salaries in 2011 personnel paid from public funds and all legal acts
that have subsequently appeared "frozen" at the same level framing salary of civil servants,
meaning that for identical markers public officials regarding professional grade and class
were different wage entitlement.

Thus, the provisions of article 1 paragraph 51 stipulates that "staff remunerated at the
same level receiving an amount of base salaries and bonuses lower as the set at maximum
level in the organization for each professional degree (assistant main and higher) will be
paid to maximum level provided to carry out the work under the same conditions. "

Regarding the text of the law invoked, the only condition imposed by the legislature
for the application of the provisions of article 1 paragraph 51 GEO no. 83/2014, so that the
entire staff paid at the same level to benefit from the wage set at maximum level for public
functions, it implies the effective activity in the same conditions as other employees.

It is true that in the legal text which recalled mentioned some authorities of which it
was intended to apply O.U.G. no. 83/2014 amended by Law no. 71/2015 (Romanian
Parliament, Court of Auditors, the Competition Council), but this specification is necessary
because the staff in these authorities have different status (civil servant parliamentary,
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external public auditors, inspectors of competition), governed by special normative acts
(for example, Law no. 7 of 11 January 2006 relating to the status of civil servant
parliamentary).

Important in this case I think it is the legislator's intention, which is to eliminate
wage discrimination of any kind at any level, not just the institutions provided by law.

Moreover, the legislature, in this case the Romanian Senate, in the motivation of the
amendment proposed by the Commission for work Family and Social Protection states that
regulatory intervention was needed "to remove discrimination arising as a result of
legislative developments unrelated to reality."

In the same direction, the meeting of 26 September 2016, The High Court of
Cassation and Justice- complete unraveling of points of law in civil, admitted notification
formulated by the Court of Appeal - Section VIII of administrative and fiscal in file no.
28.884 / 3/2015 on a judgment prior and therefore, determined that:

"In the interpretation and application of art. 1 paragraph (51) of the Emergency
Government Ordinance no. 83/2014 regarding the salaries of staff paid from public funds
in 2015 and other measures in public spending, approved with amendments by Law no.
71/2015, as amended and supplemented, the phrase "remunerated at the same level 'refers
to the staff of the stuff of Parliament, staff of the Competition Council, the Court of
Auditors and of the other public authorities and institutions listed art. 2 paragraph (1) a) of
the Framework Law no. 284/2010 regarding the unitary remuneration of personnel paid
from public funds, with subsequent amendments; wage level to be considered in
interpreting and applying the same rules shall be determined by application of Art. 1
paragraph (1) and (2) of Government Emergency Ordinance no. 83/2014, approved with
amendments by Law no. 71/2015, as amended and supplemented, within the same public
authority or institution ".

Currently, according to art. 1 paragraph 1 of O.U.G. no. 57/2015 of December 9,
2015 on remuneration of personnel paid from public funds in 2016, the extension of
deadlines and measures fiscal, the gross basic salaries / solders basic function / salary base
/ allowances of employment enjoyed by staff paid from public funds is maintained at the
same level as what was given in December 2015 to the extent that staff operate under the
same conditions do not apply to the reference value and the coefficients of hierarchy that
classes salary listed in the annexes to the framework Law No. . 284/2010 regarding the
unitary remuneration of personnel paid from public funds, as amended and supplemented.

This decree was amended and supplemented by O.U.G. no. 20/2016 of 8 June 2016
for amending and supplementing Government Emergency Ordinance no. 57/2015
regarding the salaries of staff paid from public funds in 2016, the extension of deadlines
and fiscal measures and amending and supplementing normative documents and O.U.G.
no. 43/2016 of 31 August 2016 amending and supplementing Government Emergency
Ordinance no. 57/2015 regarding the salaries of staff paid from public funds in 2016, the
extension of deadlines and fiscal measures, amending and supplementing certain acts and
for the uniform application of laws.

By these acts they were brought important changes.

According to Article 31, through an exception to the provisions of art. 1 paragraph
(1) since August 2016, the staff paid from public funds which benefit from a rate base
salaries / allowances of employment, corresponding to a normal schedule of working
hours, lower than the established payment at maximum level for each function, grade /
stage, grade, seniority or specialty, if applicable, will be paid at the maximum basic salary /
allowance of employment within the institution or public authority, if it operates under the
same conditions, and starting with August 2016 staff holding a PhD (doctor*s scientific
title), working in the field in which he obtained the title and not receiving compensatory
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amount included in 2010 base salary, the pay/salary function, monthly allowance framing
benefit from the compensatory amount corresponding to the scientific title of doctor set at
similar payment for the same function, didactic, tranche seniority teacher at school or
grade / stage work and, where appropriate seniority for other groups staff of the institution
or public authority, or, where appropriate, in a similar public institution or authority.

As for the remuneration of staff in the European Union institutions for work
performed, their salaries are set by grade level and within the echelons (steps).

Title V of the EU Staff Regulations is entitled "the financial arrangements and social
benefits of officials'.

From the content of the articles of this title governing the remuneration of European
officials, we can draw several conclusions:

- Granting retribution is the right of an European official

- The official can not waive this right, which expressly stipulated in Article 62
paragraph 2;

- The payment is granted by grade and echelon, and attracted European official
appointment, it is therefore a result of the act of appointing a European function;

- Official retribution is expressed in Belgian francs and paid in the currency of the
country in which it operates;

- Official retribution is subject to annual review and some corrections, whose
purpose is to protect the official;

- The remuneration, by grade and echelon, is established by Article 66 of the Statute;

- Outside the basic salary Officials and emoluments, the basic salary adding various
bonuses and allowances.

The basic salary can be defined as a salary, usually monthly, constant, fixed and
periodic official charged.

The evolution of the civil service in many countries is towards a degree or
remuneration not only in the station, but watching it and certain specific factors
(assessment officials on skills, competencies and performance).

Management allowances (more or less fixed, in addition to the basic salary) are
granted for certain occupations or certain specific posts. They don t have a special
connection with the services provided but are considered as a supplement to fixed basic
salary determined by function. Management allowances are granted especially in Germany,
Austria, Spain and France.

The first yield is a way to pay depending on benefits and efficiency. Such raw exist
in Germany, Spain, France, Ireland, the Netherlands and Austria.

Regarding the word "traitment" used by French doctrine to appoint civil servants'
salaries, it expresses the fact that is not just an amount of money, but a rule of treatment in
terms of remuneration, public service, the company ultimately to the work of the service
department.

Apart from expressing wage income, civil servants may get different incomes called
bonuses and allowances, as well as rent allowance, salary indexation and others.

Given the above, I believe that it is appropriate to adopt a new law on the unitary pay
of personnel paid from public funds to take into account principles such as the unitary
character, rule of law, fairness and consistency, discrimination, financial sustainability.
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THE RIGHT TO A FAIR TRIAL.
FREE ACCESS TO JUSTICE

. g 1
Nicolae, Gradinaru

Summary:

The right to a fair trial is a fundamental principle of civil process provided for by the code of civil
procedure governed by the provisions of Article 6 so that everyone has the right to the judgment of the case
in its fair, within optimal and predictable, by an independent and unbiased judgment and established by law.
To this end, the instance is obligated to provide for all measures are permitted by law and to ensure that the
trial.

The right to a fair trial has several components, namely:

- Free access to justice;

- examining the case in the fair and public hearing within a reasonable period of time;

- examining the case by a court independent, unbiased as established by law,

- the advertising of the pronouncement of judgments.

The right to a fair trial enshrined in Article 6 of the Code of civil procedure shall establish and certain
guarantees conferred on consumers in order for there to be a fair trial and so provided for the right of every
person in the judgment of the case in its fair, within optimal and predictable, by an independent and unbiased
Jjudgment and established by law.

Free access to justice is a right that belongs to any person the right to address the justice for the
defense of the rights and freedoms and the interests of his legitimate, while ensuring that the exercise of this
right may not be restricted by any law.

Key words: fair trial, within reasonable time, free access to justice.

State functions can be understood as groups of public documents. Duguit Leon said
that neither Montesquieu, when he spoke about the separation of powers simply did not
understand anything but the separation of functions in the state, unlike Rousseau, who
predicted separation of state powers (Leon Duguit, 1911).

The tripartite theory of state functions. Leon Duguit makes a division of state
functions as the intrinsic nature of the acts that are performed by public authorities,
covering public services. It is a material classification of state functions departing from the
legal nature of the acts and the object function (Erast Tarangul Diti, 1944).

The legislative function is characterized by the fact that it aims to establish rules of
social conduct, general and impersonal, binding and subject to sanctions if it were to be
violated through the coercive force of the state. These rules are general and impersonal in
the sense that although called upon to apply to individuals, they are formulated in the
abstract, meaning they either concern all persons in a society or a category or more
categories of persons defined by certain common features .

The executive function or administrative, as it is called by some authors (Erast
Tarangul Diti, 1944) is to organize the implementation and application specific laws,
ensuring the proper functioning of public services created for this purpose and issue
normative acts and individual acts performing the physical operations through which,
under the law, it intervenes in the lives of individuals to direct their activity or exercise
certain benefits (Draganu [1, 1998).

The judicial function, is to resolve a legal dispute or finding with res judicata, of a
report disputed or disputable.

Justice enforcement is a fundamental function of the state and its administration is
one of the essential attributes of the sovereign power. This function involves state

! Associate Professor PhD “Constantin Brancoveanu” University, Pitesti.
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structures able to perform judicial activity. These structures must be organized on the basis
of its own principles, functional and autonomous.

These principles mention: access to justice, judicial independence, security of
tenure, equal justice and gratuity justice in all of them closely related to justice and to
guarantee the right of citizens to a fair trial.

The right to a fair trial has a special place among the fundamental rights in a
democratic society whose level should be inherent in any system of law.

In reality, the right to a fair trial does not have a single dimension, but reflects a
complex law with a series of exigencies that the domestic legislator but also those who are
called to enforce the law, including the addressees must comply with.

Given that the right in question applies not only under national rules but also of
supranational covered by the European Convention on Human Rights, it is important to
determine the meaning of the European Court of Human Rights scope of the principle of
the right to a fair trial.

The right to a fair trial set out in article 6 paragraph 1 of the European Convention
on Human Rights and Fundamental Freedoms'.

However, the Constitution stipulates in art. 21 para. (3) that the parties have the
right to a fair trial and to resolve cases within a reasonable time.

The right to a fair trial is a fundamental principle of civil proceedings prescribed by
Code of Civil Procedure governed by Article 6 so that everyone is entitled to a fair hearing
of his case within optimal and predictable by an independent court, impartial and
established by law. To this end, the court is obliged to order all measures permitted by law
and shall ensure the prompt judgment.

The fairness of the criminal trial and the reasonable time provided for by article 8
of the Code of Criminal Procedure, thus judicial bodies have an obligation to prosecute and
judge with respect to procedural guarantees and rights of the parties and the procedure
subject, so there are detected on time and in full the facts constituting the offense, no
innocent person may be prosecuted, and anyone who committed a crime would be
punished according to law in a reasonable time.

According to article 11 of the Constitution, the Romanian State pledges to fulfill as
such and in good faith its obligations as deriving from the treaties it is a part of.

Treaties ratified by Parliament are part of national law.

The constitutional text applies a number of principles on the trust between states and
the relationship between international law and national law to incorporate those rules
pertaining to international law into national law. Integration which is achieved through
ratification of international instruments by the Romanian Parliament and conferring these
rules a mandatory character in Romania including specific regulations regarding human
rights.

In this respect Article 20 of the Constitution states that rights and freedoms shall be
interpreted and applied in accordance with the Universal Declaration of Human Rights,
with the covenants and other treaties to which Romania is a party.

Where inconsistencies exist between the covenants and treaties on fundamental
human rights to which Romania is a party and internal laws, the international regulations
shall take precedence, unless the Constitution or national laws comprise more favorable
provisions.

According to article 3 of the Civil Procedure Code, the provisions on rights and
freedoms shall be interpreted and applied in accordance with the Constitution, Universal

" Law n0.30 / 1994 on ratifying the Convention for the Protection of Human Rights and Fundamental
Freedoms and additional protocols to the Convention, published in M.Of.nr.135 / 31.05.1994.
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Declaration of Human Rights, with the covenants and other treaties to which Romania is a
part of.

If any inconsistencies exist between the covenants and treaties on fundamental
human rights to which Romania is a party, and this Code, international regulations shall
prevail, unless the present code contains more favorable provisions.

The Convention for the Protection of Human Rights and Fundamental Freedoms
and of additional protocols to this convention through ratification have become part of
domestic law and is applicable by priority. Being an integral part of domestic law, these
rules shall apply with priority are mandatory, are sources of law and applied by the
Romanian courts and their decisions shall be controlled by C.E.D.O.

According to article 4 of the Civil Procedure Code, the mandatory rules of the
European Union Law apply as a priority, regardless of the quality or status of the parties.

Under Art. 124 par. (2) and (3) of the Constitution provides that justice shall be
one, impartial, and equal for all, and that judges are independent and subject only to the
law. Also in art. 126 par. (2) shows that justice is done by High Court of Cassation and
Justice and other courts established by law.

The right to a fair trial constitutes an element of the rule of law in a democratic
society, not being enough that the law should recognize persons with substantial rights to
the extent that they are not accompanied by fundamental safeguards of procedural issues,
such as putting them in value (Boroi G, Spineanu-Matei O. 2013) .

This right is enshrined in article 6 paragraph 1 of the Convention for the Protection
of Human Rights and Fundamental Freedoms. The Convention for the Protection of
Human Rights and Fundamental Freedoms, Article 6 point 1, provides for the right of
everyone to a fair trial, "Everyone has the right to have his case examined in a fair and
public hearing within a reasonable term by an independent and impartial tribunal
established by law, the determination of rights and obligations of a civil nature, or on the
merits of any criminal charge against him. Judgment shall be pronounced publicly but the
meeting room may be forbidden for the press and the public throughout the process or a
part thereof, in the interest of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of private life of the parties so
require, or to the extent strictly required by the court when, due to special circumstances
where publicity would prejudice the interests of justice ".

According to article 10 of the Universal Declaration of Human Rights' it is
established the right to a fair trial according to which "everyone is entitled in full equality
to a fair and public hearing by an independent and impartial tribunal, in the determination
of rights and obligations or on the merits of any criminal charge against him ", and article
30 of the Declaration states that" nothing in this legislation can not be interpreted as
implying for any State, group or person any right to engage in any activity or to perform
any act aimed at the destruction of rights and freedoms set forth therein ", and article 14
paragraph 1 of the international Covenant on civil and political rightsz.

! Universal Declaration of Human Rights adopted by the UN General Assembly on 10 December
1948.Adopted and proclaimed by General Assembly resolution 217 O.N.U A (III) of 10 December
1948.Romania signed the Declaration on 14 December 1955, when the R 955 (X) of the UN General
Assembly, was admitted amongst Member States.

? International Covenant on Civil and Political Rights, adopted by the UN General Assembly on 16
December 1966 and entered into force on 23 March 1976 was ratified by Romania by the Decree no.212 /
10.31.1974, published in the Official Bulletin 146 / 11.20.1974.

All are equal before the courts and courts of justice. Everyone has the right to dispute which is to be
examined fairly and publicly by a tribunal competent, independent and impartial body established by law, to
decide either on the merits of any criminal charges against them or the appeals rights and his civil
obligations. Hearing public may be excluded from all or part of its development, in the interest of morals,
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Analyzing the text of the Convention shows that the right to a fair trial has several
components, namely:

- Access to justice;

- examination of the case fairly, publicly and within a reasonable time;

- Examination of the case by a court that is independent, impartial, established by
law;

- publicly pronouncement of judgments.

The right to a fair trial enshrined in art. 6 of the Code of Civil Procedure establishes
certain guarantees conferred on individuals for there to be a fair trial and so provide the
right of everyone to resolving his case fairly and within optimal and predictable time by a
court that is independent, impartial and determined by law.

Free access to justice.

The right to a fair trial can not be conceived without the right of a person to go to
court to hear the case vested.

Free access to justice requires access to the procedural means by which justice is
carried out.

Access to justice is regulated by article 21 of the Constitution which provides that
any person may apply to the courts for protection of rights, freedoms and legitimate
interests. No law may restrict the exercise of this right.

Access to justice is a right that belongs to every person to go to court to protect the
rights, freedoms and legitimate interests, ensuring that the exercise of this right can not be
restricted by any law.

The right to go to court is provided and article 8 of the Universal Declaration of
Human Rights that everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights recognized by the constitution or by law.

Thus, under Article 6 of Law n0.304 / 2004, any person may apply to the courts for
protection of rights, freedoms and legitimate interests in the exercise of his right to a fair
trial.

And according to article 6 paragraph 2 of Law n0.304 / 2004, access to justice can
not be restricted'.

Furthermore these acts Code of Civil Procedure expressly stipulates in article 5 that
judges have the duty to receive and resolve any request for jurisdiction of the courts
according to the law.

No judge can refuse to judge on the grounds that the law does not provide, is
unclear or incomplete.

If a cause can not be solved neither by law nor the custom, in the absence of the
latter, or under legal provisions regarding similar situations, it will be judged on the basis
of general principles of law, given all its circumstances and taking into account the
requirements of fairness.

It is forbidden for the judge to lay down provisions generally binding by the
decisions they delivered in the cases which are submitted to judgment.

According to art.192 of the Code of Civil Procedure, to defend its legitimate rights
and interests, any person may inform the competent court of justice by an application for

public order or national security in a democratic society or when the interests of the private lives of the
parties so requires, be to the extent that the court would regard this as absolutely necessary due to special
circumstances where publicity would prejudice the interests of justice; however, delivery of any civil or
criminal judgments will be made public except where the interest of juveniles requires you otherwise, or
when the process concern matrimonial disputes or the guardianship of children.
' Law 10.304 / 2004 on judicial organization, republished in M.Of.nr.827 / 13.09.2005.
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summons. In cases specifically provided by law, court referral can be made by other
persons or bodies. The process begins by filing the application with the court

According to Article 148 of the Civil Procedure Code, "any request to the courts
must be made in writing ...", but thanks to modern means of communication and the law
states "The request shall include, where appropriate, and address electronic or coordinates
that have been indicated for this purpose by the parties, such as telephone number, fax
number or the like" (Birsan C, 2010).

The judge is obliged to receive requests, regardless of the manner in which they
were sent to the court during the hearing so alin.14 of article 104 and 15 of the Rules of
Procedure provides that applications or documents filed during the hearing of judgment
shall be dated, endorsed and signed by the presiding judge.

During the hearing clerk shall record in the tender Notes: file number, its position
on the list of hearing oral argument during the hearing, submission of applications and
documents, measures ordered by the court, and all other aspects of the trials and Article 99
of Law let.e n0.303 / 2004 stipulates that it is misbehavior, unjustified refusal to accept
applications, conclusions, pleadings or documents filed by the parties in the trial.

According to this right of access to justice, the Civil Procedure Code has several
legal provisions of which include: the application of summons (194) meet (205)
counterclaim (art.209), demand call (art.470), appeal (art.486), the appeal for annulment
(art.503-508), revision (art.509-513), appeal to execution (711-719), etc ..

Likewise mention the provisions of the Code of Criminal Procedure: prior
complaint (art.295-298) complaint against measures and decisions of prosecution (art.336-
340) resolve the complaint by the judge for preliminary chamber (art.341 par.6 c¢) and
paragraph 7, letter d), the appeal against the preliminary chamber judge's conclusion
(art.347), call (art.412), appeals (art.425), the appeal for annulment (art.426 -432), an
appeal in cassation (433-451), revision (art.452).

These procedural paths, provides stakeholders access to a court, to which the law
has established jurisdiction to rule in civil or criminal.

Convention for the Protection of Human Rights and Fundamental Freedoms does
not provide concrete legal means to ensure the right of access to justice but leaves Member
States which have ratified this Convention, regulating these legal means.

The right of access to justice is governed by national law but it is not an absolute
right to be compatible with the limitations prescribed by law but only insofar as they do not
affect the actual substance of law. Right of access to justice means ensuring access of any
person to a tribunal established by law and thus ensure that legal proceedings can be
carried entitlement.

According to article 2 paragraph 2 of Law no.304 / 2004, justice is achieved
through the following courts: High Court of Cassation and Justice; Courts of Appeal;
courts; specialized courts; military courts; judges, but this does not mean that the right of
access to justice gives the opportunity to address all of these instances a particular question
or that benefit all appeals against the judgment. Thus, according to art.465 of the Code of
Civil Procedure governing decisions are subject to appeal and art.483, which are the
decisions subject to appeal. Also in this respect article 94 point 1 letter j mention
provisions) of the Civil Procedure Code on the substantive jurisdiction on the criterion of
value when court judge any other requests monetised value of up to 200,000 lei
inclusively, regardless of quality parties, directly or indirectly through, and applications
valued in money over this amount, the tribunal jurisdiction to hear it.

In this sense we mention decision no.1 / 1994 of the Constitutional Court finding
that the legislature may set in consideration of special circumstances, special rules of
procedure, as the manner of exercise of procedural rights, the principle of free access to
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justice assuming possibility Unlimited those interested in using these procedures, the forms
and arrangements put in place by law.

Free access to judicial structures, and procedural means, including appeal, is done in
observance rules of jurisdiction and procedure of courts established by law.

Free access to justice shall be made only in respect of equality of citizens before the
law and public authorities so that any exclusion would mean violation of equal legal
treatment is unconstitutional’.

It is, moreover, a solution resulting categorically, from the provisions of Article 126
para. (2) of the Constitution, according to which "the competence of courts and court
procedure are provided only to law" and Art. 129 under which "judgments, the parties
concerned and the Public Ministry may exercise remedies under the law".

Consequently, the legislator may establish, by reason of special circumstances,
special rules of procedure, as the manner of exercise of procedural rights, the principle of
free access to justice assuming Unrestricted opportunity to those interested to use these
procedures in the forms and arrangements put in place by law. Therefore, the rule art. 21
para. (2) of the Constitution that no law may restrict access to justice is significant that the
legislature can not exclude the exercise of procedural rights that it has established any class
or social group.

In practice of national courts, the parties often cited as affecting access to justice, the
lack of free civil trial law by the obligation imposed on the parties to pay a judicial stamp
duty and failure to provide free legal assistance.

Regarding legal assistance hardened 71 of Law No.51 / 1995 on the organization and
the legal profession, which provides that, in cases provided by law, the Bar provides legal
assistance in the following forms:

a) in criminal cases, the defense is mandatory under the provisions of the Criminal
Procedure Code;

b) in any other cases than criminal, as a way to grant legal aid under the law;

c) Legal Assistance attorney granted at the request of local government bodies.

In exceptional cases, if the rights of the indigent would be prejudiced by delay Bar
Association may approve granting free legal assistance specialist.

And Article 72 provides that where, according to GEO no.51 / 2008 on legal aid in
civil matters, was nodded legal aid application form of assistance by a lawyer, the request
along with concluding declaration must be sent once the bar Association in that district
courts.

The Dean's Bar or lawyer of whom the dean has delegated this authority shall
appoint, within three days, a lawyer registered in the register of legal aid, which shall
forward with the notice of designation, concluding declaration. Bar Association has an
obligation to communicate to the beneficiary designated legal aid attorney's name. Legal
aid beneficiary may request designation of a particular lawyer himself, with his consent
under the law.

Regarding payment of court fees, we consider that there is a restriction on actual
right of access to justice because changing the legal framework for the conduct of civil
proceedings by adopting the Code of Civil Procedure and the implementation of new
institutions adopted by civil code, it was necessary to be changed and the regulatory
framework regarding judicial stamp duties. Because the charging system to reflect the new
structure and dynamics of the civil trial, new procedural guarantees afforded to parties to
ensure a fair trial, as well as additional costs for infrastructure development and for
providing logistics required to implement the new legal provisions, taking into account,

! Decision No. 1/1994 of the Constitutional Court Plenum, published in M.Of.nr.69.16.03.1994.
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thus the need to ensure, on the one hand, a proper balance between budgetary efforts of
providing a public service quality and duty of the citizen who uses this service to help
support costs, and, on the other hand, transparency application rules involving a clear
record of all operations involved in the tolling system'.

Judicial stamp duties are payable by all natural and legal persons and represent
payment for services rendered by the courts and the Ministry of Justice and Prosecutor's
Office High Court of Cassation and Justice.

In cases specifically provided by law, the actions and claims brought before the
courts and requests to the Ministry of Justice and the Prosecution Office attached to High
Court of Cassation and Justice are exempt from court fees.

According to article 42 of GEO no.80 / 2013, individuals may qualify for
exemptions, reductions, rescheduling or delays to pay court fees, according to the GEO
n0.51 /2008 on legal aid in civil matters.

The court grants legal persons, upon request, in the form of discounts, facilities,
rescheduling or delays to pay court fees payable for actions and applications made to the
courts.

Payment of court fees does not hinder the principle of free justice and access to
justice because "the losing process will be required, at the request of the winning party, to
pay its costs" Costs are regulated in art.451 -455 of the Code of civil procedure.

Compared to the national provisions laid , the lack of gratuitousness of the civil
trial could not be successfully relied on as a violation of free access to justice within the
meaning of Article 6 paragraph 1 of the Convention.
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THE PRESUMPTION OF INNOCENCE - EUROPEAN LAW
PRINCIPLE

Raluca-Viorica Lixandru'

Abstract

Regulated in article 6 paragraph 2 of the European Convention on Human Rights, the presumption
of innocence is an essential principle in criminal proceedings and it is also a principle of European law. This
latter feature was fully highlighted by the rich jurisprudence of the European Court of Human Rights.

The presumption of innocence principle is also included in the constitutions of some countries, such
as Italy, Spain, Portugal and Canada. The Amendments of the US Constitution do not explicitly devote this
principle, but they simply assume it if the provisions protecting the individual in terms of proof and
procedure are taken into account. In France, this principle is set out in the Declaration of the Rights of Man
and of the Citizen of 1789, as well in the French Procedure Code.

In the Romanian Criminal Procedure Code, the presumption of innocence is included among the
basic rules of the criminal proceedings. By adopting the presumption of innocence as a basic principle,
distinct from the other rights that also guarantee individual freedom — the right to defence, respect for human
dignity — there has been series of restructuring of the Romanian criminal trial.

Keywords: presumption principle, human rights.

JEL classification: K13, K39.

The presumption of innocence is an important principle in the criminal
proceedings, as well as a principle that ensures the respect for the human rights in the
criminal proceedings.

According to the presumption of innocence, the suspect or the defendant is not
obliged to prove his/her innocence. As a rule of law, this principle gained its independence
only in the eighteenth century, being proclaimed for the first time in the United States’
legislation.

The need to establish it in international documents prompted its entry in article 1
paragraph 1 of the Universal Declaration of Human Rights adopted by the United Nations
General Assembly on 10 December 1948. It was also recommended that the national laws
insert the rules on the presumption of innocence.

The International Covenant on Civil and Political Rights, adopted on 16 December
1966 by the UN General Assembly governs the presumption of innocence in article 14
paragraph 2: “Anyone charged with a criminal offense is presumed to be innocent as long
as his/her guilt has not been legally established.”

In the Statute of the International Criminal Court in article 66, the presumption of
innocence states that: “Anyone shall be presumed innocent until proved guilty before the
Court shall be established in accordance with the applicable law.”

The European Union Charter of Fundamental Rights, proclaimed in Nice on 7
December 2000, stipulates the presumption of innocence in article 48, paragraph 1: “Any
person accused is presumed innocent until his/her guilt shall be proved in accordance with
the law.”

In the Romanian legislation, until 2003 the presumption of innocence was stated
under Title IIT of the Code of Criminal Procedure (evidence and means of evidence) in
article 66. By Law 281/2003, article 5 ind. 2 was introduced, through which it was
explicitly stated that any person is presumed innocent until establishing his/her innocence
through a final criminal judgment. The title of article 66 was changed to the right to test the

'PhD Lecturer, Constantin Brancoveanu University, Pitegti, gherghina_raluca@yahoo.com.
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lack of rationality of the evidence, stating in its content that “the accused or the defendant
is presumed innocent and is not obliged to prove his/her innocence.”

Romania’s Constitution, through article 23 point 8, establishes that “until a final
judgment of conviction, a person is presumed innocent.”

In the text of the Constitution the focus is on the existence of a final judgment of
conviction and, in article 5 ind. 2 the phrase “final criminal ruling” is used, referring to
those criminal judgments that are not of conviction, but that can determine a person’s guilt
in committing a criminal offense. In case there has been a question of removing the
criminal liability or of defence of punishment, the decision of the court is to cease the trial,
although by court judgment, the defendant’s guilt was initially found (Theodoru, 2010).

The presumption of innocence principle is inserted in the constitutions of other
countries, such as Italy, Spain, Portugal, Canada (article 11 d of the Canadian Charter of
Rights and Freedoms). Without explicitly proclaiming this principle, the amendments of
the U.S. Constitution assume it, if taken into account the provisions that protect the
individual in terms of evidence and procedure. In France, the principle is contained in the
Declaration of the Rights of Man and of the Citizen of 1789, which according to the
Constitutional Council is part of the “block of constitutionality” (all the rules with
constitutional value), as well as in the preliminary article (III paragraph 1) of the Code of
Criminal Procedure. Article 21 of the Constitution of the Moldavian Republic provides that
“any person charged with a crime is presumed innocent until proved guilty legally during a
public trial at which he/she has all the guarantees necessary for his/her defence,” the
principle being also resumed in article 8 of the Code of Criminal Procedure (Tandareanu,
2010).

Romania’s Constitutional Court defines this principle and tries to explain the
guarantees offered by the presumption of innocence. The Constitutional Court, through
decision no. 815/2006 regarding the exception of unconstitutionality of article 500 of the
Criminal Procedure Code, published in the Official Gazette of Romania, Part I, no. 39 of
18 January 2007 states that: “(...) the presumption of innocence is the right of a person to
whom a criminal charge is brought to be presumed innocent until his/her conviction by a
final judgment. This principle imposes on the members of a court not to start with the
preconceived idea that the accused committed the offense he/she is charged with, the
burden of proof belongs to the prosecution, and the accused takes advantage of the doubt.
In essence, the presumption of innocence tends to protect the person under investigation
for a criminal offense against a verdict of guilt that was not legally established.”

The presumption of innocence is a relative presumption, with a special legal
regime, which, although can be proven by any evidence, can only be rebutted by a criminal
judgment of conviction, which became final (Chirita, 2008). Thus, through a judgment (the
Case Phillips vs. United Kingdom, 2001), the European Court of Human Rights held that
“besides being explicitly mentioned in article 6 § 2, the right of a person, criminally
prosecuted, to be presumed innocent and to compel the prosecution to bear the burden of
proving the allegations against him/her falls under the general concept of a fair trial
according to article 6 § 1. This right is not absolute, however, since any legal system
operates with presumptions of fact or of law to which the Convention does not oppose, in
principle, as long as the contracting states do not violate certain limits taking into account
the seriousness of the cause and respecting the right to defence.”

The European Convention stipulates in article 6 paragraph 2 that “Anyone charged
with a crime is presumed innocent until his/her guilt will be legally proved.” Whenever the
prosecutor or the court will establish, as a result of the evidence, the defendant’s guilt, the
presumption of innocence will cease to operate and it will be removed by a final
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proceedings judgment. According to the same article, it is stated that when there is
evidence of guilt, the accused or defendant has the right to prove their lack of rationality.

The first judgment, which focused on the regulations of article 6 paragraph 2 of the
European Convention on Human Rights, was the cause Minelli against Switzerland, where
it was held that the presumption of innocence is violated if “the accused without being
previously found guilty, in compliance with the law, and especially without having had the
opportunity to exercise the right to defence, a judicial decision reflects the opinion that
he/she would be guilty” (Van Dijk, Van Hoof, 1998).

The European Convention on Human Rights expressly states the right of the
accused “to be informed promptly, in a language which he/she understands, and in detail,
of the nature and cause of the accusation brought against him/her.”

Any person has the right to his/her trial fairly, publicly and within a reasonable
period of time for his/her case, by an independent and impartial tribunal, established by
law, which will decide on the solidity of any criminal charges against him/her.

The right to a fair trial should not be considered a guiding principle of the criminal
trial, it must be found in the content of any procedure, throughout the course of the
criminal proceedings, as a sum of procedural safeguards provided to the person involved
(the defendant or the accused) (Mateut 2007 ).

The text of article 6 of the European Convention on Human Rights stipulates in
paragraph 1 that “Any person has the right to a fair trial, publicly and within a reasonable
period of time for his/her case, by a tribunal which is independent and impartial to his/her
civil rights and obligations or on the solidity of any criminal charge against him/her. The
judgment shall be pronounced publicly, but the access in the meeting room may be
forbidden for the press and the public throughout the trial or for part of it in the interests of
morality, public order or national security in a democratic society, when the interests of
juveniles or the protection of private life of the parties involved in the trial so require, or to
the extent strictly required by the court when, in special circumstances, publicity would
prejudice the interests of justice.” It can be noted that the text refers to the trial of the
accused, which brings to mind only the trial stage, without considering the other stages, the
prosecution and the enforcement of the criminal judgments.

But, the text of the law continues with the principles of the right to a fair trial in
paragraphs 2 and 3, thus: “2. Any person charged with a crime is presumed innocent until
his her guilt is legally proved.

3. Any accused has, particularly, the right to:

a) to be informed promptly, in a language which he/she understands and in detail,
of the nature and cause of the accusation brought against him/her;

b) to have adequate time and facilities for the preparation of his/her defence;

¢) to defend himself/herself or to be represented by a lawyer of his/her choice and if
he/she does not have the means to pay for legal assistance, to have the free assistance of a
public defender, when the interests of justice so require;

d) to ask or require the examination of the witnesses of the prosecution and to
obtain the summoning and the examination of the defence witnesses under the same
conditions as prosecution witnesses;

e) to have the free assistance of an interpreter if he/she cannot understand or speak
the language used in court.”

The right to a fair trial established by the text of the European Convention on
Human Rights text is found in other legislations, under other aspects. Thus, in the United
States’ Constitution, Amendment VI states the right of the accused to benefit from the
confrontation with the prosecution witnesses, the so-called right to counter-interrogation,
which is an indispensable element in guaranteeing the right to a fair trial (Kadar, 2012).
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Similar provisions of this right are set out in article 6 paragraph 3 letter d) of the European
Convention on Human Rights.

The term “accusation” found in the text of article 6 of the European Convention on
Human Rights is very broad, covering both criminal charges brought to someone, and
his/her indictment, which are usually made in the prosecution stage. The prosecution is not
done directly in front of the court, but for exceptional cases, if the prosecution stage is
missing (Neagu, 2008).

Article 6 of the European Convention on Human Rights gives a broad sense to the
term of indictment, which thus includes both the criminal charges and the indictment, also
relying on the 11 classical principles. In all three paragraphs of article 6 there are
expressions such as: criminal charge (paragraph 1), accused of committing a crime
(paragraph 2) and accused (paragraph 3). This principle must also be based on the equality
of the arms of the prosecution and those of the defence, combined with the impartiality of
the prosecutor (Neagu, 2008).

The Court’s jurisprudence has mentioned that article 6 of the European Convention
on Human Rights makes no distinction between “acts punishable by criminal law” and
“acts which, given their lack of social danger, are not punishable under criminal law,” the
provisions of the text being applicable to “any criminal charge” (Birsan, 2006).

The text does not impose a specific form of how the accused must be informed of
the nature and cause of the accusation brought against him/her.

In clarifying the content of the concept of “information”, ECHR ruled that this
means the bringing to the attention of the accused of the material facts that are alleged and
the legal characterization.

The European Convention on Human Rights guarantees for any “accused” the
opportunity to defend the charges brought in three ways:

- the accused can defend himself/herself;

- he/she may be assisted by a counsel of his/her choice;

- he/she may have the free assistance of a public defender.

Regarding the guarantees established, the doctrine revealed that some of them are
borrowed from the legislation of article 6 paragraph 1 of the European Convention on
Human Rights (Birsan, 2005):

- the burden of proof in criminal matters lies with the prosecution;

- the application of the “in dubio pro reo” principle;

- the requirement that the judges have of not having preconceived ideas;

- the prosecution is required to state the facts on which the accused is charged and to
bring sufficient evidence to prove his/her guilt.

Further to these guarantees, article 6 paragraph 2 of the European Convention on

Human Rights also provides its own guarantees, such as (Chirita, 2008):

- the obligation of the states to refrain from imposing sanctions without a conviction
decision;

- guaranteeing the right to silence;

- the prohibition of having a trial twice for the same offense and the same
perpetrator, with the opinion that this prohibition also influences his/her
prosecution.

The presumption of innocence applies both in the prosecution and the trial stages.

The applicability of article 6 paragraph 2 during the prosecution stage is possible
when we can talk about a criminal charge. At this stage, the criminal procedural guarantee
is that the accused person should not be treated as if guilty. Moreover, it was established
that during the prosecution, the institution of preventive custody is exempted from article 6
paragraph 2. This exemption extends throughout the prosecution stage, excluding the
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situation in which the preventive custody is punitive and represents an anticipated
punishment (Bogdan, Selegean, 2008).

During the trial, the presumption of innocence works starting with the moment of
referring a case until the final decision, no matter how many degrees of jurisdiction it
would go through, both in the court of first instance and in appeal or cassation.

According to Article 6 paragraph 3, letter d of the European Convention, any
accused is entitled to “ask or require the examination of the prosecution witnesses and to
obtain the examination of the defence witnesses under the same conditions as the
prosecution witnesses” and in accordance with the provisions of letter e “to have free
assistance of an interpreter if he/she cannot understand or speak the language used in
court.”

In conjunction with the principle of the right to silence of the suspect or defendant,
the European principle of presumption of innocence establishes the following rules
(Mateut, 2007):

- the burden of proof lies with the pursuer;

- the accused benefit of the doubt;

- the right of the accused to adopt a passive attitude;

- the interdiction to use preventive detention to exert immediate repression;

- the observance of the presumption of innocence in the communications with the
media;

- prohibition for a court to disclose, during a trial, its opinion or belief about the facts
alleged against the accused;

- the principle of good faith in civil law is found in the presumption of innocence in
the criminal proceedings, creating an inextricable link between the two branches of
law (civil law and criminal procedure law).

The doctrine has debated enough cases before the Court, leading to a thorough
understanding of the scope of the presumption of innocence.

To highlight this principle, the European Court of Human Rights underlined that
(the case Viorel Burzo against Romania, 2009), if the presumption of innocence
established in article 6 paragraph 2 is included among the items of the fair criminal trial
requested by article 6 paragraph 1, it is not limited to a procedural guarantee in criminal
matters: its scope is wider and requires that no representative of the state declare that a
person is guilty of any offense before his/her guilt has been established by a court.
However, article 6 paragraph 2 cannot impede the authorities regarding article 10 of the
Convention to inform the public about the criminal investigations in progress, but it
requires that they do so with all the discretion imposed by the presumption of innocence.
Moreover, a virulent press campaign can, in some cases, harm the equity of the trial,
influencing the public opinion and, by doing so, the judges who were to rule on the
defendant’s guilt.

According to its constant jurisprudence, the European Court of Human Rights
decided on 4 March 2008 in the Case Samoild and Cionca against Romania that public
statements, through the printed press, made after the beginning of the criminal
investigation, but before its solving, which leaves the distinct impression of guilt, violates
the presumption of innocence.

In fact, C. Samoila and D. Cionca, police officers, have been charged with
committing an act of abuse of office. Police have ordered an inquiry, and the press was
informed that the two were disciplinarily moved to another police unit and that they had
committed “with certainty” the deeds of which they were accused.

The Court, considering that the state officials have given the Romanian public the
distinct impression of guilt of the plaintiffs, which infringed their presumption of
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innocence, established the violation of article 5 paragraphs 3 and 4 and article 6 paragraph
2 of the European Convention of Human Rights and Fundamental Freedoms.

In a recent case (the Case Viorel Burzo against Romania, 2009), the Court
reiterates that if the principle of presumption of innocence established in article 6
paragraph 2 is included among the items of the fair criminal trial requested by article 6
paragraph 1, it is not limited to a procedural guarantee in criminal matters: its scope is
wider and requires that no representative of the state declare that a person is guilty of any
offense before his/her guilt has been established by a court. An undermining of the
presumption of innocence can be generated not only by a judge or court, but also by other
public authorities.

The Court also notes that the articles appeared in the press, which also concerned
the plaintiff, appeared at the time of the arrest and beginning of his case, and not in the
moment of convicting, while there was a certain period of time between the events on
which the plaintiff grounded its allegations in the perspective of article 6 paragraph 2 of
the Convention and the moment of his conviction, considerations that lead to the
conclusion that article 6 paragraph 2 was not violated.

In the Case Pavalache against Romania (Case Pavalache against Romania, 2011),
regarding the comments of various politicians, the Court considers it necessary that they be
located in the context of the fight against corruption, a topic of concern for the entire
Romanian society.

Referring to the echo that the case had in the press, the Court considers that in a
democratic society comments are inevitable, sometimes severe, from the media on a
sensitive case, such as that of the plaintiff, it challenges the morality of certain senior
officials.

Although the national authorities cannot be held liable for the actions of the press,
the importance of the choice of words used by the state agencies is underlined, and in
particular, by the judicial authorities who control the investigation.

The Court finds that, by informing the journalists about the plaintiff’s preventive
detention, the prosecutor H.M. said that all the evidence converge towards establishing
with certainty the plaintiff’s guilt and that his conviction could not have been avoided,
given that “nobody and nothing can help him escape criminal liability.” Considering the
content and the context of these comments, the Court concludes that they clearly stated that
the plaintiff had been guilty of corruption, encouraging the public to believe his guilt and
they prejudged the assessment of the facts by the competent courts. Consequently, article 6
paragraph 2 was violated and the presumption of innocence was undermined.

Wearing handcuffs before the jury does not violate article 6 unless corroborated by
other deeds that cause damage in the realm of the presumption of innocence (Clayton,
2000).

In the case Englert against Germany, the Court held that a decision, after the
cessation of the prosecution, the refusal for an accused of the reimbursement of the costs
and fees and reparation made for the provisional detention, may raise an issue from the
perspective of article 6 paragraph 2 if the reasons inseparable of the device are the
equivalent in substance to a finding of guilt, without the latter being previously legally
established and without the person concerned having the opportunity to exert his/her rights
of defence (Filimon, 2003).

The doctrine, extracting from the reasoning of the Court, stated that the authorities
cannot, in the public statements, use any type of vocabulary, the choice of the terms is
essential for the protection of the safeguards in criminal matters. The only representative
that can, in certain circumstances, use broader language to highlight the existence of
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sufficient evidence in the case file is the prosecutor, the other officials do not benefit from
such freedom of expression (Birsan, 2005).

In the case of Vitan against Romania (judgment of 25 March 2008), the Court
emphasizes the importance of choosing by the officials of the terms for the statements
which they make before a person was considered or recognized as guilty of an offense. In
this case, the prosecutor assigned to the investigation proceedings against the plaintiff
stated on 19 December 2000, during a press conference, that the plaintiff was guilty of
traffic of influence, given that his guilt was not legally established until 15 May 2002, the
date of the final judgment in question.

In these circumstances, the Court considers that this statement made by the
prosecutor could be perceived as an official statement to the effect that the plaintiff was
guilty given that his guilt had not been legally established, resulting in the violation of the
presumption of innocence.

During the period in which this principle was not expressly stipulated in the Code
of Criminal Procedure, the courts of Romania took into account the specific establishment
of the presumption of innocence in the Constitution of 1991 and its regulation in article 66
of the Criminal Procedure Code.

The judicial practice (HCCJ Decision no. 3465 of 27 June 2007) held that in case
the evidence relating to guilt are not certain, secure, complete, but there is doubt about the
defendant’s guilt, the rule in dubio pro reo is applied, according to which any doubt
operates in favour of the defendant, and on its basis, the solution that emerges is acquitting
the defendant by the court.

In the current Criminal Procedure Code, the presumption of innocence is regulated
in article 4 paragraph 1 having the same content as the one in the old regulation. In
paragraph 2 it is mentioned that: “Following the administration of the entire evidence, any
doubt in forming the belief of the judicial bodies shall be construed in favour of the suspect
or defendant.” The new paragraph was added to emphasize the establishment with
certainty the guilt of the suspect (not the accused) or defendant, any doubt taking
advantage of the latter.

In the Romanian Criminal Procedure Code, the presumption of innocence is entered
between the basic rules of the criminal proceedings. By adopting the presumption of
innocence as a basic principle, distinct from the other rights that also guarantee the
personal freedom — the right to defence, respect for the human dignity — there have been
series of restructuring of the criminal trial and the concept of the judicial bodies which
should answer the following requirements:

- guilt is established within a trial, observing the procedural safeguards, because the
mere accusation does not mean establishing guilt;

- the burden of proof lies with the judicial bodies, which is why the interpretation
of the evidence is done at each stage of the criminal proceedings, the findings of a judicial
body not being binding and final for the next stage of the trial;

- upon the adoption of a judgment of conviction, until the final decision, the
defendant has the status of innocent person, upon adopting a decision of final sentence the
presumption of innocence is reversed with “erga omnes” effects;

- the sentence must be based on clear evidence of guilt, and in case of doubt, that
cannot be rebutted by evidence, there must be decided a solution of acquittal.

All these requirements are arguments for turning the concept on the presumption of
innocence from a simple rule, guarantee of certain fundamental rights, to a distinct right of
every person to be treated as innocent until proven guilty by a final criminal judgment.
Furthermore, in the jurisprudence of the ECHR, in the case Constantin and Stoian against
Romania published in the Official Gazette, Part I, no. 169 of 16.03.2010, it was held that

82



article 6 of the Convention was violated (fairness of the criminal proceedings and the
presumption of innocence).

The presumption of innocence obliges that court vested with the proceedings not to
start from the preconceived idea that the person prosecuted is guilty in the sense of the
criminal law, requiring that this principle does not remain theoretical, but to be guaranteed
specifically by certain rules of legislation to allow the accused person to prove his/her

innocence, at least in the same way in which the prosecution tries to prove the allegations
(Oncescu, 2012).

Conclusions

The presumption of innocence is not the passive attitude towards the offenders, but
the fact that the body conducting the criminal proceedings against a person has to prove
his/her guilt so that there is no doubt about it or the court does not declare the person’s
guilt until the culpability is not certainly apparent. The stipulation of this principle, both
worldwide and specifically in the countries where there is a strong democracy, it is a
guarantee for respecting the human rights, especially when it comes to the criminal trial,
because here the person’s freedom is firstly questioned.
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- SECTION FINANCE AND ACCOUNTING -

FOREXEBUG IMPLEMENTATION AND ROLE IN INCREASING
PUBLIC ADMINISTRATION ACCOUNTABILITY

Ionela Popa1

The Master Loan Agreement with the International Monetary Fund has laid down that the
commissioning of an advanced information service for reporting financial statements of public institutions
should be one of the control elements to achieve Romania’s obligations.

In its relations with international financial institutions such as the International Monetary Fund or
the World Bank, the Ministry of Finance is requested to give detailed information regarding the financial
statements of public institutions. In such circumstances, it has been imposed that the Ministry of Finance
should be aware of budget implementation and budget commitments detailed at primary level, in a functional
and economic profile, of all approximately 15,000 public institutions and businesses, consolidate this
information into a data base available both to the Ministry of Finance and to other stakeholders.

In order to achieve this goal, this year they have managed to implement the FOREXEBUG
information system. This paper aims to highlight the features of its implementation and its effectiveness in
increasing public awareness.

Key words: public administration, accountability, reporting, financial statements
JEL Classification: H60, H61, HS83

1. Introduction

The national system of financial statement reporting in public institutions means all
informational applications and rules defined by the operation procedure of the national
reporting system that ensures the process of verification, monitoring, reporting and
controlling of public entities’ budgets, budget commitments, financial statements and
preparing according to them centralized and/or consolidated or other reports set up by the
system operation procedure.

FOREXEBUG was initiated by the project called “Increasing Public
Administration Accountability by Modernizing the Information System for Reporting
Public Institutions’ Financial Statements (FOREXEBUG)” co-financed from the
EUROPEAN SOCIAL FUND by the 2007-2013 Operational Programme on
Administrative Capacity Development. Its main objective is the desire to increase the
efficiency of central and local public administration and administrative transparency by
creating modern standardized instruments to provide public institutions the possibility of
reporting their financial statements and issuing detail information on the use of public
funds in accordance with budget classification.

The main features of the system are the some simplified forms for public
institutions’ reporting of financial statements, monitoring and electronic controlling
functionality of legal and budgetary commitments with direct impact on improving the
financial discipline and preventing the occurrence of public institutions’ arrears.

The project allows providing reliable information on the use of public funds for
domestic use by the Ministry of Finance, public institutions, other relevant institutions and
the public, both at detail and consolidated levels. It also provides loan officers with
effective budgetary management, ensuring real-time information on using the approved
budget in all public institutions that are hierarchically subordinated.

! Lecturer, Ph.D., "Constantin Brancoveanu” University, Pitesti, Romania, popaionela80@yahoo.com

85



2. Implementing FOREXEBUG in Public Institutions

A. The first legislative references to the implementation of the Electronic System
for reporting public institutions’ financial statements were represented by Emergency
Ordinance no. 88 of 18/09/2013 regarding adopting certain fiscal-budgetary steps to fulfil
commitments agreed with international bodies, as well as amending and supplementing
certain acts, published in Official Gazette, Part I, no. 593 dated 20/09/2013. The Normative
Act approved the operating procedure of the national reporting system that includes all the
definitions, rules, forms, reports, methodologies, terms, data and information structures,
reporting and recipient public entities, reporting obligations of public entities and other
obligations of the latter, the way to electronically send or record reports or data, access to
and interaction with the system, regulating the use of electronic signatures and the manner
of authentication, archiving electronic documents in public entities and in the reporting
system, and any other rules required for system operation.

According to this Normative Act, the motivation of FOREXEBUG implementation
is given by the need to follow these goals:

- strengthening budget discipline in public entities and accountability of loan officers in
the budgetary process;

- reducing the general consolidated budget deficit by reducing arrears reported by public
entities;

- following commitments made by the Romanian Government to the international
financial organizations on the approval by a government Ordinance of standard
definitions for commitments until mid September 2013, so that the commitment control
system currently under construction should be supported by necessary legal and
procedural changes, and to approve a set of criteria for prioritizing significant public
investment projects;

- improving budget planning and prioritizing significant public investment projects in
order to enhance the absorption of EU funds so as to create fiscal space and economic
growth support;

- need for compliance with performance criteria assumed in the Stand-by Arrangement
between Romania and the International Monetary Fund in order to meet the
commitments made by Romania in the letter of intent sent to the International
Monetary Fund and ensuring fiscal consolidation by increasing state budget revenues
through a more efficient tax-authority debt collection from a larger number of
taxpayers.

According to the mentioned legal framework, implementation deadlines were
represented by 31 December 2014 for the commissioning and testing of the operation
procedure, respectively until 30 June 2015 for the use of the national reporting systems for
all public entities included in that procedure. In reality, as a result of delays arising from
the system implementation, integrating public institutions was completed in the second
quarter of 2016.

B. Order 2004 for approving the Procedure on public entities’ register no.2004 of
13.12.2013 published in Official Gazette n0.794 of 17.12.2013 including instructions on
the submission and amendment of data in the Public Entity Sheet Form.

C. Another Normative Act is the Order of the Ministry of Finance no.517 of
13.04.2016 for approving procedures related to modules which are part of the operating
procedure of the national reporting system — FOREXEBUG - published in Official Gazette
n0.307 of 21.04.2016. It gives details on the procedures for the module called “Electronic
Signature of Reports and Public Entities” Access to national reporting system
functionalities — Forexebug”, the module called “Completion and Submission of Public
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Institutions’ Individual Budget” and the module called “Registering Legal Commitments
and Budget Commitments in the Commitment Control System”.
3. Steps in applying the FOREXEBUG information system
Applying the FOREXEBUG financial reporting system has involved the following steps:
1. REGISTRATION IN FOREXEBUG

LinPas sty x| B emmsctiumets 5 B Desoume [ B it b = B K

* & e = ta P4 N e =

MINISTERLIL FINANTELOR PURLICE

SISTEMUL NATIONAL DE RAPORTARE

Ati accesat Portalul Extranet al

Ministerului Finantelor Publice!

Bun venit!

Pantru accesarea functionalitétior Punctului Unic de Acces, esie necesard autentificarea.

In order to register a public entity in the FOREXEBUG reporting system, it is
necessary to send a Public Entity Sheet Form by the State Treasury by means of which the
public body will declare general identification information, the type of work performed,
the type of hierarchical subordination (if applicable) and the type of funding (sources).

For a public institution to be able to access the FOREXEBUG reporting system, it
is required that the loan officer should delegate one or more people as user/users holding a
valid digital certificate for electronic signature.

User registration in the FOREXEBUG reporting system requires sending an
application for registration approved by the loan officer to the State Treasury, along with a
copy of ID and an electronic signature digital certificate exported electronically. An
electronic signature digital certificate is issued nominally and may be used only by the
person in whose name it has been issued.

Registration is done by sending a Public Entity Sheet Form to the State Treasury. This
is a pdf. document where a public entity declares general identification information, the types
of activities performed, the type of hierarchical subordination and funding sources.
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Most of the fields of data collection in A Public Entity Sheet Form are filled in
using predefined lists. After filling out the data, the form is validated and signed using the
electronic signature digital certificate.

2. The first stage of registering economic information on budget execution is filling
in the budget form (a pdf. file with an xml attached) by means of which a public institution
registers initial budgetary provisions and subsequent budget amendments.

] } B x B o

BUGET INDVTDU AL

[ —— (o B —
e dem s

Aduiia PO Pack
--------- R p— ] Bl

According to the information sent by a public entity sheet, the budget form is
verified by the system and validated or not. Information is provided on inconsistencies that
are exploited in the process of correction and retransmission.

As in the case of Public Entity Sheet Form, a budget form includes fields for data
collection with predefined lists that help easily identify the information to be filled in.
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3. The second step of registering economic information is introducing budgetary
commitments by means of the Budgetary Commitment Control (CAB) Application of the
FOREXEBUG.

The CAB application presents a list of menus of registration and display of
budgetary commitments and commitment-related data, each option being used to create a
certain kind of commitment.

A budgetary commitment is an administrative act reserving a budget credit in
order to remove the payment obligation arising from the execution of a legal commitment.
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4. The next step is the introduction of receptions related to budgetary
commitments. Within the Budgetary Commitment Control application for liquidation and
ordering operations of ALOP (commitments, liquidations, ordering, payments), there is
only one operation - Receptions.

Within actions with a fulfilment period of over one budget year, reservation is
made within the related budgetary credits approved in the budget for each tax year,
according to the payment obligations arising from the execution of a legal commitment. In
the context of related budgetary credits approved for legal commitments relating to the
supply of goods, services or execution of works, a budgetary commitment creates payment
obligations only after fulfilling the conditions set out therein.

5. The last step in filling in a budget execution in the FOREXEBUG reporting
system is sending payment orders and cheques for cash withdrawal to the State Treasury
(Payment) which will bear the unique identification code of the budgetary commitments
made up in the Budgetary Commitment Control application.

4. Advantages and Disadvantages of FOREXEBUG Implementation

Starting from the overall objective, namely increasing the efficiency of central and
local public administration and administrative transparency by providing public institutions
with modern standardized tools for reporting financial statements and publishing detailed
information on the use of public funds, according to the budget classification, the
FOREXEBUG implementation has aimed at the following results: transparency and
uniqueness of financial reporting related to the public domain, reducing the time to prepare
financial reports, creating a joint database, accuracy and standardization of data and
information, easy access of third parties and other specialized institutions, management
and synchronization of revenues and expenditures of public institutions with the
information found in the system.

One can appreciate that most of these goals have been achieved: the system centralizes
data from every loan officer, regardless of rank; reporting the budget execution is done by the
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Treasury and not hierarchically by the main credit officer as in the past; credit officer’s access
to the database, transmission of data based on electronic signature, reducing the volume of data
to be reported by each credit officer; reducing the working time and related resources due to a
significant decrease of data to be centralized and reported.

Yet, a number of negative issues have been raised, including:

- Delayed implementation of the information system by about 1 year (from June
2015 to June 2016) amplified by the lack of specialized training of operators in public
institutions. The training courses conducted by representatives of the Ministry of Finance
were often devoid of substance, due to a lack of practical experience of the trainers.

- Difficulties related to accessing the system because of conditions imposed by the
existence of a digital certificate. Although the compulsory online submission of tax
statements had existed since 2011, there were still many institutions or their representatives
who had not contracted untii FOREXEBUG accessing any services for the digital
certificate issue. Thus, in a short period of time, few providers of digital certificates coped
with the large number of applications.

- Difficult correction of errors (e.g. - if a credit officer accidentally enters wrong
data in the individual budget, the system crashes and the error is signalled both to the credit
officer who has mistyped the individual budget and to the main credit officer, and the other
credit officers cannot enter data until unlocking the system);

- Delayed updating of operations (e.g. - if changes are made within individual
budgets, that day one cannot operate commitments and payments for those changes, and
they are performed the next day because the system, even if it transmits that the data have
been validated without errors, by the presentation interface, processes overnight the data
entered that particular day.

Conclusions

The FOREXEBUG implementation has been especially to executives in public
institutions a difficult process both in terms of the unknown things occurring in the
implementation and amplifying the workload and time required to deploy tasks (additional
operations required to perform payments by filling in additional fields on payment orders,
plus operations in the CAB’s).

In addition, the last step in filling in the budget execution in the FOREXEBUG
reporting system namely sending payment orders and cheques for cash withdrawal to the
State Treasury is not yet operational, which makes the system efficiency reduce
significantly.

Amid the harmonization of accounting programmes, softwares for reporting various
situations and statements provided by the National Agency for Tax Administration, as well
as the completion of system implementation, one can estimate that its objectives will be
achieved.
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THE IMPACT OF EUROPEAN INTEGRATION ON ROMANIA'S
AUDIT SECTOR

Radu-Daniel Loghin'

It can be argued that maintaining the competitiveness of the audit market is of paramount
importance to standard setters since the quality of financial statements prepared by public companies
depends on a fair and transparent competition among auditors. Since Romania has joined the European
Union in 2007 a lot of effort has been put into the preservation and expansion of a competitive audit market.
Some would question whether joining the European Union has impacted in any discernable way the
Romanian audit market which is distinguishable from that of its non-European Union counterparts. The
current paper is dedicated to exploring these trends by combining an extensive literature review with
empirical data gathered during the first nine years of Romania’s European journey.

Keywords: auditing, European Union, Romania, market structure
JEL Classification: M42

Introduction

From a geopolitical perspective, European integration can be seen as an excercise
in globalization. The development of a single, interconnected market across the European
Union provides the researcher with an opportunity to identify the features of such a
phenomenon.

Since its inception in 1993 at Maastricht, the European Union has made significant
territorial advances into Eastern Europe, absoring many of the former Warsaw Pact
members in its ranks, as well as former Yugoslavian Republics such as Croatia and
Slovenia. It can be argued that the expansion of the European Union has partly contributed
to a new financial order on the Old Continent (Shiller, 2009), through policy-making and
standard-setting. Because of the ever increasing financial integration which comes with the
expansion of the European Union (EU), the impact of audit work is no longer confined to
isolated equity markets. Risks of financial contagion have pressured European officials in
developing and promoting quality accounting and audit standards across all EU
jurisdictions.

Even if we dismiss the audit and accounting regulations set by the European Union
as a deciding factor for financial market integration, there is mounting evidence which
indicate the contribution of IFRS standards to the imposition of neo-liberal discourses on a
global scale (Hopper, et al., 2016). Financial markets are no longer a ,,casino” for the
privilaged few and, with the advent of the Internet, have become accesible to an ever wider
range of investors and stakeholders. Investors can trade equities for small amounts of cash
with modern and easy-to-use transaction platforms. The quality of the financial
information contained in the disclosures of publicly-traded companies affects a wide range
of shareholders and thus convergence in both accounting and auditing has become a global
phenomenon. Following Hopper et al’ (2016) critical reasoning , we can argue in a narrow
sense that globalization of the accounting international environment through the removal
of trade barriers and the promotion of accounting convergence as advocated by EU
officials have fundamentally altered the relationship between international accounting
firms and national jurisdictions.

A decade has passed since, on the 1* of January 2017, Romania has formally joined
the European Union. Since then, the Romanian financial markets have generated enough
data to supply us with metrics relevant to the study of European Integration from the
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perspective of the audit market. The current study taps this rich data set for the purpose of
answering questions relating to the evolution of the audit profession and audit market
structure in the context of a jurisdiction which has joined the European Union. Since such a
study cannot be performed without a control population, Turkey was selected to fill that
role. The Turkish market is also a significant regional emerging market with a NATO
alignment and its leadership is holding talks with the relevant European stakeholders with
the purpose of obtaining EU membership.

The paper is thus structured in two significant parts. The first part covers the
relevant history of the Istanbul Stock Exchange and Bucharest Stock Exchange with
methodological aspects regarding the selection of the sample. The second part deals with
the audit market concentration within the two jurisdictions and the possible underlying
causes.

1. Audit history in the two jurisdictions and sampling

Both Turkey and Romania emerged from the ruins of the Ottoman Empire as
distinct social and political entities. As a vassal of the Ottoman Empire, Romania’s early
administrators and accountants learned a lot from their Ottoman counterparts and vice-
versa. The two jurisdictions ware exposed to Western accounting thought during the
nineteenth century.

However, until the early 20™ century there was no formal organization which dealt
with issues relevant to the accounting profession within their respective jurisdictions. The
professional authority of the accounting profession in Romania (CECCAR) was recognized
in 1921 (Fotache & Pavaloaia, 2015), while its Turkish counterpart (The Turkish
Association of Expert Accountants and Organisers of Enterprises) was organized later in
1942 (U¢ma & Beycan, 2008).

The accounting profession in both jurisdictions is also preceded by its equity
markets. The Istanbul Stock Exchange was founded in 1866, while its Romanian
counterpart was developed later in 1882.

The activity of CECCAR was disturbed by WW2 and was abolished for much of
the 20™ century by the communist authorities until its reestablishment in 1992 (Tiron
Tudor & Muntiu, 2007). After a wave of privatisations paved the way for private capital in
the Romanian market, the Bucharest Stock Exchange is re-established in 1995.

A legitimate concern for the audit of the financial statements was addressed during
Emil Constantinescu’s presidential term. During the 1997-1998 period, the World Bank
imposed conditions for financial aid. Three of the four conditions addressed the need to
develop a framework which dealt with audit missions. That environment included the
adoption of International Standards of Audit and the creation of the institution responsible
for the activity of financial audit (Albu, et al., 2010).

Two significant steps were taken for the meeting of those conditions. First, the
definition of the audit activity was issued in 1999 and secondly, the Chamber of Financial
Auditors of Romania (CAFR) was established later in 2000 as an independent entity to
settle the affairs of the audit profession (Laptes, et al., 2014). The period during which the
conditions of the World Bank ware implemented saw little private investment, even though
the privatization was at an all-time high (Floricioiu & Loghin, 2011).

It could be stated that the reforms which happened before 2000 were slow-paced
and that real progress occurred prior to the conclusion of the negotiations with the
European Commission in December 2004, when the acquis communautaire had to be
implemented, with further improvements occurring between 2005-2006 when the
Romanian authorities had to ensure the regulations ware harmonized with the existing
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European directives (Floricioiu & Loghin, 2011). Significant audit regulations issued by
the European Union during this time included Directive 2006/43/EC (Laptes, et al., 2014).

The impact of European Directives on the Romanian legislation can also be seen in
the enactment of OUG 90/2008, which implements Directive 2006/43/EC into the
Romanian context (Laptes, et al., 2014).

While preserving a capitalist system since its inception in 1923, the Republic of
Turkey has faced considerable challenges in implementing a modern framework for the
accounting and audit professions (Mert, 2013). Despite keeping its flagship stock market
open through the Cold War, Turkish authorities faced significant challenges in the
implementation of an institutional framework for the audit profession. After the
implementation of a German legal framework for accounting and audit in 1938, the
accounting profession was formally established in 1942 (U¢ma & Beycan, 2008), later than
its Romanian CECCAR counterpart. During this period, a High council of Auditing was
also set up for state economic enterprises.

The renamed Turkish Accounting Experts Association became an early member of
the IASC (International Accounting Standards Committee) in 1972 and a member of IFAC
(International Federation of Accountants) in 1977 (U¢ma & Beycan, 2008). The last
significant development from the Turkish markets refers to the establishment in 1994 of
The Turkish Board of Accounting and Auditing Standards and the issuing of Turkish
translations for International Auditing Standards a decade later (U¢ma & Beycan, 2008).

The history for the two accounting markets reveals some common features which
recommend using the Turkish market as a control for the Romanian market. These are a
delayed establishment of the institutional framework for the audit market, the late 19"
century development of the stock markets in their respective jurisdictions as well as the
initial reliance on an influential jurisdiction for legislation (Germany for Turkey and
France for Romania).

For the purpose of this paper, a sample consisting of 278 equities from the Istanbul
Stock Exchange and 105 equities from the Bucharest Stock Exchange ware selected. These
equities had uninterrupted financial reporting from the 2006 financial year to the 2015
financial year. These issuers would represent the core of both stock markets during the
period, and the minimum threshold on which to build the models.

The total assets expressed in Euros of the company were considered a proxy for
size and their variation a proxy for growth. Since market capitalization can be computed
from the outcome of sporadic transactions on the equity markets, accounting measures
were considered more reliable. More assets on the balance sheet means greater audit risks
and by default greater audit fees for the professional. The average weighted growth of
each sample, drawn from multiplying the share of the equity in the aggregated amount of
assets reported by all issuers from the selected stock exchange with the growth of the total
assets reported by each equity in the sample, supplies us with the image of growth and
decline in the potential audit markets. The data was retrieved from the Thomson Reuters
Eikon database at 29.10.2016.
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Figure 1 Variances in the growth of the two equity markets’

In Figure 1 we can observe similar growth patterns emerge between the samples and
their respective aggregate amounts. By using 4 distinct Mann-Whitney tests we can
determine if the growth patterns exhibited by the sample equities correspond to their
aggregate amounts. This is obvious from looking at the data from Table 1 below.

Table 1 Outcome of the Mann-Whitney tests in p-values
Romanian total Turkish Sample
Romanian sample | 0.482 0,283

Turkish total 0.313 0,11

In Table 1 we can observe that there are no significant differences between the
samples to suggest that the control population is not adequate for the test population or that
the samples are inadequate with respects to the behaviour of their overall population. None
of the four significant Mann-Whitney tests can dismiss their corresponding null hypothesis.

2. Audit Market Concentration

The concentration of the audit market is a significant aspect of the audit regulatory
process, especially when we consider such branches of auditing as statutory audit missions.
The probability that an auditor will secure a client can depend on a variety of factors, such
as audit fees, technical skill and reputation. In 1984, Big Eight companies had higher audit
fees than small and medium audit companies. These audit firms had discounts for
continuing audit engagements which made continuing engagements more probable
(Francis, 1984). We can consider that Big Eight companies had the benefit of offering
larger discounts to their clients than smaller companies for similar audits, and thus could
more readily preserve a client than a smaller company.

One of the earliest studies on the market share of the Big Eight, later Big Four
companies, suggests that there was no significant upward shift towards Big FEight
concentration of the audit market in the case of the United States (Paul & Eichenseher,
1986). A study by Doogar and Easley (1998) reveals that contracting practices, client size
distributions and differences in auditor productivity jointly determined audit firms' market
shares in the American audit market. In other advanced jurisdictions, such as the United
Kingdom, Pong (1999) finds evidence that the Big Six companies held approximately 75%
of the market and their market share was still consolidating.

In another significant pursuit in regards to the audit market concentration, Wolk et al
(2001) find that in the US audit market since 1988 the audit market has undergone a

! Legend: square dot for the Turkish sample, solid for the Romanian sample, dot dash for the entire Turkish equity
market, long dash dot for the entire Romanian equity market
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gradual concentration of the market share. The methodology used relied on metrics such as
Herfindahl indices to capture the concentration of the market.

While there are limitations when it comes to investigating financial information
originating from emerging market issuers, there is also a significant body of evidence to
suggest that the emerging market audit sector is also witnessing a significant concentration.
DeFong et al (1999) find that the market share of large audit firms can change with the
adoption of new accounting standards, if those auditors issue modified opinion reports for
their clients. A paper focusing on the Malaysian audit market reveals that Big 6 companies
held 60% of the audit market (Iskandar, et al., 2000).

An analysis stretching over 42 jurisdictions reveals that the concentration of the audit
market does not affect earnings quality for investors per se, however it becomes
problematic if the market shares of Big 4 auditors are unbalanced (Francis, et al., 2013).
The key feature of the study is that the audit market was analysed in a two-tier system
which considered Big 4 auditors a distinct category from the other players on the market.
While Big 4 auditors form a category of their own in many such studies, the picture might
be misleading.

In such emerging markets like Romania, there are many companies which are part of
an international group, and thus their consolidated financial statements are presented as
part of the financial statements reported by the whole group. The simple Big 4/Non-Big 4
dichotomy can thus be considered inadequate for the purpose of this study.

The international literature review supports the view that competition in the audit
market has the effect of consolidating the market share of large audit firms. Regarding the
scientific literature derived from the two cases of emerging markets (Romania and
Turkey); there is also a significant body of scientific literature dealing with the audit
market.

In the case of Romania, the main findings deal with a variety of issues concerning
audit missions. Hategan (2013) reveals that the audit of European programmes in the
Romanian market has been concentrated in the portfolios of a handful of local auditors.

Tracking the market concentration for the Romanian and Turkish samples since
Romania has become a member of the European Union is a daunting challenge for the
researcher. The first obvious challenge to the scientific endeavour is the lack of proper
disclosures regarding the audit benefits received during the audit mission. The aggregated
consideration received from each audit client for all the equities generates for us the
available audit market. Allocating that amount among the individual auditors based on the
financial disclosures supplies us with the market share. However, such an algorithm cannot
be developed for the comparative analysis, as these amounts are not disclosed in the annual
reports of the issuers.

Thus, the analysis requires that the market share be derived through other
methodologies. Even if the growth of the equities can be assessed using the previous
analysis, it can only supply a determinant of the final audit fees as received by the audit
company as they only pertain to audit risks, which are but a small component of the
amounts demanded from the client by the audit firm.

The only incomplete method of determining the market share postulates that the key
component of the audit market is its expanding customer base. While a large client can
supply an entity with much of its revenue, audit rotation legislation prevents the auditor
from permanently securing that particular client, unlike other markets where goodwill and
other intangible qualities can insure that the customers remain loyal to one auditor or
another. To remain anchored in the long run, an audit firm must consider the acquisition of
a large and diverse client pool, from which it builds its reputation and reach.
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The approach presented by this paper treats each client as an equal part of the overall
audit market. The market share is thus measured in the number of audit clients acquired
during the financial period, and the concentration is measured using the approach partly
outlined by Wolk et al (2001), which employed Herfindahl indices. While the emphasis is
on original audit reports there are nerveless several entities which submitted unaudited
financial statements to their investor base. Even though subsequent restatements and
revisions of those financial statements may have been accompanied by an audit report, the
original statements were unaudited.
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Figure 2 Changes in the audit market concentrations for the Romanian and Turkish markets

As the above chart reveals, the older Turkish equity market is more concentrated
than its Romanian counterpart. The slight decline in the aggregate volume of assets held by
Romanian issuers before 2014, coupled with a slight increase since 2014, appears to
correlate with the evolution of the audit market. The trend reveals no significant upward
shift in the market concentration in the case of the Romanian market, while the opposite
trend appeared to happen in the case of the Turkish audit market. A Mann-Whitney test
was used to determine if the two opposing trends are distinct or not. The usage of a Mann-
Whitney test is critical to our understanding of the Herfindahl indices, since it allows us to
assess whether the two samples are derived from independent populations, and the
differences are not a result of random sampling.

In our case, the p-value for the Mann-Whitney test is less than 1%, and we can
conclude that the evolutions of the two market concentrations are separate phenomena,
even though the lack of a third population can affect the conclusion that the evolution of
the Romanian audit market bears the hallmark of the European integration.

In the case of Romania, we can see a decline in the audit market concentration after it
peaks in 2008. According to Laptes et al (2014), during 2009 we actually witness the
decline in terms of actual numbers of audit firms. A possible explanation for this
phenomenon would lie with the rearrangement of the market after so many entities left. It
might just be possible that the surviving companies ware more experienced in dealing with
the realities of the market than those prior to 2007, and more capable of securing a client
from the ranks of publicly listed companies.

A second more valid explanation would have to deal with Hategan’s research (2013).
Joining the European Union has meant more than expanding the audit market for listed
equities. A whole array of audit missions became available for professionals, both
enterprises and individuals, like the audit of European projects. This expansion of the
market has reduced the pressure on audit firms to secure a publicly-traded audit client in
their portfolios, while in the case of Turkey the lack of such opportunities has probably
meant that audit firms had no choice but compete for publicly-traded clients.
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Conclusions

Unless a change in accounting regulations catches the Big 4 companies and their
network of partners off guard, it is unlikely that their position will change significantly
over the course of the following decade.

Features, such as leverage over the standard setting process and a global network
permit Big 4 companies to operate easily across multiple jurisdictions, either directly
through wholly-owned subsidiaries or through local partners. Needless to say, it is unlikely
that there will likely ever be a spectacular fall like the one which affected Arthur Andersen
after the Enron fallout.

However, Romanian auditors can hope to gain the right amount of skills which
enable them to ensure a strong foothold on the local market. We could argue that European
integration could actually enable the emergence of a competitive audit market, where the
Big 4 firms do not have a monopoly over accounting and audit services.

However, the conclusions in this study are unfortunately limited by their scope and
the lack of genuine transparency in financial disclosures pertaining to audit fees and non-
audit services, which would offer a clearer image of the Romanian audit market.

For future papers, recommendations include the integration of value relevance
models into audit quality narratives. Since the number of listed equities at the Bucharest
stock exchange was small, compared to it much larger Turkish counterpart, conclusions
derived from any value relevance model are exposed to abnormal values of Cook’s
distance and thus require novel designs for implementation

Regardless, more data is still required to successfully describe the impact of
European integration on Romania’s audit market.
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INTERNAL AUDIT- PILLAR OF THE INTERNAL/MANAGERIAL
CONTROL SYSTEM

Badea, Georgiana1

Abstract:

Internal audit, especially in a public sector where public money is involved, is to be considered a
pillar of management, a pillar of internal control. Internal audit is linked to internal/managerial control by
laws and regulations. In this paper we are aiming identifying the reasoning of this close connections between
internal audit and managerial system and presenting some aspects regarding the deployment of
internal/managerial control system. The needs of economic entities are mainly common with the human
needs, respectively are limitless, complementary, have the capacity to regenerate and are conditioned
objective and subjective. In public institutions and economic entities in which the state is shareholder,
meeting these needs and ensuring business continuity are more important, given that they are entities of
national importance and have an increased public and social responsibility. We can say that the internal
audit was developed in response to these needs (of economic entities), with the purpose to improve and add
value to activities.

Key words: internal auditing, internal control, managerial control, added-value, goodwill

JEL Classification: G32, M10, M42

1. Introduction
In this paper we rely on the normative acts in force in Romania with reference to the
internal / managerial control system (abbreviated IMCS) and legislation on public internal
audit.
When we reffer to internal control we reffer to all forms of control exercised at the level of
the public entity, including internal audit, established by management in accordance with
its objectives and legal regulations, to ensure funds management in an economic, efficient
and effective way, which include organizational structure, methods and procedures. (OG
119/1999)
Internal auditing is an independent, objective assurance and consulting activity designed to
add value and improve an organization's operations. It helps an organization accomplish its
objectives by bringing a systematic, disciplined approach to evaluate and improve the
effectiveness of risk management, control, and governance processes. (Law 672/2002)
Regarding the implementation of internal/managerial control system in public entities, a
series of laws and regulations have been adopted in Romania. We will take as reference
the newest ones, published in 2015 and 2016. According to legislation, public entities are
required to implement a code of internal / managerial control through adoption of 16
standards of control. (OSGG 400/2015)
These standards are aplicable to all public institutions/entities.
In the next table we present some of the elements representative for internal/managerial
control, elements that we considered to be significant.

Table 1. Significant elements regarding internal/managerial control

Significant elements regarding internal/managerial control

Internal/managerial control is a management function, rather than a verification operation

An efficient implementation of IMCS ensures methodic functions, is a methodical
procedure for the exercise of management

IMCS represents a minimum of regulations applicable by the mangement

1 Ph.D., Public internal auditor, georgianasusmanschi@yahoo.com, georgiana.badea@cetpalas.ro
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An efficient IMCS it supposes to be exercised over all management functions during
exercise not only ex-post

IMCS should be adapted to the specific of the entity, there is no pattern of the IMCS that
could be applicable to all entities

Has refference in all levels of government and in any activity in the entity, being
compulsory for all.

Costs of applying measures to implement IMCS has to be lower than the benefits from it

Source: selection of data and personal representations

2. The connection between internal audit and internal/managerial control system
OSGG 400/2016 presents a minimum of aspects regarding the relation between internal
audit and IMCS, through the Standard number 16 (see Table 2. Internal audit and
internal/managerial system)

Table 2. Internal audit and internal/managerial control system

Internal audit and internal/managerial control system

Aspect Observations

A public entity should have a - Proper sizing of the internal audit department: the
departament  of internal departament of internal audit should be sized based on the
audit. volume of activity and the size of the associated risks

- existence of competent internal auditors

- internal auditors must enhance their knowledge, skills and
values in vocational training and preparation to ensure
compatibility with the type and nature of internal audit
work to be performed

Internal audit assures an The business of internal audit should provide assurance on
independent and objective the risk management, control and leadership (government).
evaluation of IMC system.

Reporting in internal audit - The internal auditor completes its actions through audit
reports, which sets out the weaknesses identified in the
system and make recommendations for their elimination.
- The head of the public entity should take the necessary
measures, having regard to the recommendations of the
internal audit reports in order to eliminate weaknesses
found by the audit missions.

Source: selection of data and personal representations

3. For a better understanding os IMC system, we consider adequate conducting a mission
to provide advice in order to ensure understanding by those responsible of the need to
implement an IMC system and the implementation mode.

In that regard, we developed a series of documents, resulting in tables for better
presentation, in which we have identified issues which we considered significant in
implementing the IMC system.

100



Table 3. IMC system: organizational process and implementation

Objective Activity/question

Implementation 1. The existence of a decision through which has been set up
the working group for monitoring, coordination and
methodological guidance of deployment and/or the development
of the internal/ managerial control system.

2. The Monitoring Committee comprises leaders of
departments from the flowchart?Members duties to be registered
in the job description

3. [Itis appointed a president and a committee secretary by the
decision?

4. No decision has lodged the management risk team.

5. Establish someone to be in charge of drawing up and
updating the risk register for each compartment.

6. Is there a development program of IMCS?

7. The program of IMCS was developed and approved in the
current year?

8. The monitoring committee established met periodically and
anlysed the production method and the deployment of the stages
and deadlines of the IMCS development programs and
established the appropiate measures to realise an efficient control
system?

9. In the program of IMCS development were included
professional training activities for both managerial and
execution staff and the professional training operations were in
accordance with the requirements of the program?

10. Are developed procedures for processes and for the
identified activities according to Annex 2b of the OSGG
400/2015?

11. Is there a Regulation on the organisation and functioning of
the Committees?

12. Responsabilities necessary for the activities are established
by the institution through the organization rules and through the
job descriptions of the employees?

13. Is there a list of the objectives and activities?

14. Is there the list of the objectives, activities and risks?

15. Self-assessment questionnaires are completed?

16. There is a document to provide the circuit of the documents
and information?Means of communication within the entity.

17. There is a programme of training of the responsible staff for
IMCS?

18. There are files with the minutes, decisions, resolutions of the
Monitoring Committee?

Reporting TABLE L. Half-yearly reports have been completed?

TABLE II. Annual reports have been completed?

TABLE III. There is an annual report of the director, annex to the
annual financial statements on the status of IMCS
implementation?
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Objective

Activity/question

Standard 1. Ethics and
integrity

TABLE IV. There is a code of ethical conduct?

TABLE V. There is a document acknowledging the provisions
attached to their personal code of ethics?

TABLE VI. Are there any regular testing knowledge of the code
of ethics?

TABLE VII. There is a procedure related to reporting
irregularities?

Standard 2. TABLE VIIL. There is a (ROF) Regulation on the organisation and

Responsabilities, functioning at entity level?

functions, tasks TABLE IX. There are internal rules and regulations?

(duties) TABLE X. Are the job descriptions established for everyone?
TABLE XI. Existence of the Analysis of sensitive functions.

Standard 3. [1] The posts are filled by competent persons? Studies,

Competence, preparation, etc.

performance [2] There are annual assessments of professional performance?
[3] There are provided annual training courses?

Standard 4. [4] Existence of the flowchart

Organizational [5] Is this updated (the flowchart)?

structure [6] The grading of the staff from the organization chart is to be

found in the state of functions, respecting the accordance
between the nature and necessary skills.

[7] The delegation is made through ROF, job description,
express order?

[8] The act of delegation complies? It contains all the elements?

Standard 5. Objectives

[9] The specific objectives are defined according to the SMART
requires?

[10] Are the objectives updated/reassessed as a result of
transorming the internal/external environment?

[11] Are targets defined fot each department?

Standard 6.
Planification

[12] There are plans/programs for the attainment of the necessary
resources and with obvious deadlines?

Standard 7. Monitoring
performance

Standard 8. Risk
management

[13] Are established performance indicators for the identified
objectives?

[14]  The attainment of the objectives is monitored?

[15] The leaders of the compartments monitors the
performance by the annual preparation of the list of the
objectives, activities and performance indicators and draw up an
annual report sent to the Monitoring Committee.

[16] The secretary of the Committee will collect the reports
from the leaders of the compartment

[17] The management of the entity shall evaluate the performance
and finds irregularities, take corrective measures.

[18] There is a strategy for the risk management?

[19] There is a record of the risks?
[20]  Each department leader will identify the risks of the
department.
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Objective

Activity/question

Standard 9. Procedures

[21] The Secretary of the risk committee centralizes the risks and
elaborates The Plan for the implementation of the measures
control

[22] There are written procedures for all the activities?
[23]  Are the procedures updated?

[24]  Are these adapted to specific feature?

[25] There are overlaps procedure?

[26] Non-existent procedures on certain activities.

[27] Are the procedures complete > responde to queries:“Who,
when, where, how, with what?”

Standard 10.
Supervision

Standard 11. Going
concern (continuity in
activity)

[28]  The duties, responsibilities, limits of competence have
been communicated to each employee?

[29] Is systematically evaluated the activity of each employee?
[30] The results of the activities are approved in various stages
of implementation?

[31] Are inventoried situations that may lead to any black
spots in the activity?

[32] There is an plan of continuity of activity, which should be
based on the identification and assessment of risks which affect
business continuity?

[33] Is the continuity plan accessible to all employees?

[34] Are identified the activities, processes, the essential functions
of the entity in a documents approved by the management and
archived?

Standard 12.
Information and

[35] Are laid down the types of information, content, quality,
frequency, sources, their recipients and develops an effective

communication system of internal communication and external, so that
management and employees to fulfill effectively and efficiently
the tasks and information to reach complete and timely to users
[36] There is a document in which to establish the methods and
ways of internal and external communication?

Standard [37] There are rules, procedures concerning the registration,

13.Documents dispatch, drafting, filing, protect and keep documents?

management [38]  There is an archive of the entity?

Standard 14.
Accounting and
Financial reporting

[39] There are security measures to protect the documents against
the destruction, theft, loss, fire, etc?

e There are procedures to follow with the work of financial
accounting?

o Financial statements are accompanied by the annual reports
of the performance?

Standard 15.
Evaluation of the
IMCS

e Annual report on IMCS is developed by the management?
e Adequate and timely measures are taken to establish the
degree of compliance of IMCS with IMC standards?

e There is a procedure for assessing IMCS?

Standard 16. Internal

' There is an internal audit department?
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Objective Activity/question

audit > Internal audit department is sized properly?

*  Are assumed the duties of the head of internal audit
department by signature?

+  Requirements are being complied with the professional
preparation of the internal auditors?

s Are reported the weak points and made recommendations on
the internal audit reports?

¢ Measures are taken on the recommendations of the internal
audit reports?

Source: selection of data and personal representations

Conclusions and proposals

Mainly through the implementation of these standards, a system of internal/managerial
control aims to provide reasonable assurance that the entity is functioning well at all levels
according to the expectations of the beneficiaries. Note that this is a reasonable assurance,
the fact that an entity has the IMCS implemented completely, this does not guarantee
100% that the entity would register profit and that it will continue it’s activity based on
the going-concern principle.

I discovered (through the nature of the work that I develop), that in practice there is a lot of
struggle with the implementation of the system. Implementing an internal control system is
cumbersome because of reluctance of employees and the fact that many do not understand
the importance of a control system and do not understand the terminology used in this area.
What I think is to be taken into account, although the intention of the government is good
in this regard, to implement a IMC system takes time and a lot of effort, especially because
of the wide large of paper to elaborate. An IMC system should not be a burdem for the
management and for the head of departament.. Sometimes, checks over checks and over
checks does not lead to an improvement of the activities, does not lead to the recording of
performance, but on the contrary lead to decreased performance, decreased interest in
work, particularly in the areas / activities / departments that take more than the production
and staff do not have an inclination and a great interest in terms of the administrative and
completeness of the papers. An IMC system should be easy to understand, easy to
implement at all levels of perception.
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HARMONIZATION OF NATIONAL RULES WITH THE NEW
INTERNATIONAL RECOMMENDATIONS ON CORPORATE
GOVERNANCE. CASE STUDY FROM INSURANCE COMPANIES IN
ROMANIA

Adrian Doru, Bigioi'
Cristina Elena, Bigioi’

Abstract

The principles on corporate governance issued internationally have undergone a review process in
recent years. Authorities and professional accounting bodies have made efforts to implement them. Based on
these considerations, this study aims to analyze the stage of implementation of these recommendations to the
insurance companies from Romania. As credit institutions, these entities have a very important role in the
economy of a country and the experience of past years has shown that poor corporate governance has
contributed significantly to the outbreak of the financial crisis. To prevent a series of negative effects in the
Romanian economy, we believe that even the insurance companies should consider implementing the
principles of corporate governance in their work. The results of the study show that the entities which made
the subject of the research are in the early stages of introducing these international recommendations.

Keywords: corporate governance, financial crisis, international recommendations, insurance
companies, stakeholder

JEL Classification: H21, H25, G38
1. Introduction

It has been over two decades since Sir Adrian Cadbury (Cadbury, 1992) defined
corporate governance as the system by which companies are directed and controlled, a
country's economy being significantly influenced by efficiency of the activity of the
companies. In this paper also appear concepts such as corporate governance code,
supervisory board, directors, audit committee, nomination committee, remuneration
committee, the responsibility of management, financial reporting, information
dissemination, financial auditor's responsibility. These have been the foundation of
corporate governance principles issued internationally in 1999 by the Organization for
Economic Co-operation and Development (OECD).

They were updated in 2004 and in September 2015 was published last revised form.
The provisions of these principles have been taken over the years in over 97 countries. In
Romania were issued for the first time in 2000 and in 2008, an updated edition was
published. In September 2015, the Bucharest Stock Exchange has published the latest
version of harmonized international recommendations that were published the same year
by O.C.D.E. They apply from 1 January 2016 by the entities listed on the capital market in
Romania.

The regulatory plan, the European Union were issued a series of regulations such
as: Directives concerning Takeover Bids (Directive 2004/25 / EC), the transparency of
listed companies (Directive 2004/109 / EC) Shareholders' Rights (Directive 2007/36 / EC),
the Market Abuse (Directive 2003/6 / EC) and audit (Directive 2006/43 / EC). At the
national level they were issued following legislation: Government Emergency Ordinance
no. 109/2011 regarding corporate governance of public enterprises, Emergency Ordinance
no. 51/2013 amending and supplementing Government Emergency Ordinance no.

1* Senior Lecturer PhD, Bucharest University of Economic Studies, e-mail: adrian.bigioi@cig.ase.ro
2 #+ ecturer PhD, Politehnica University of Bucharest, e-mail: cristinaedumitru@gmail.com
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109/2011 regarding corporate governance of public enterprises, Emergency Ordinance no.
10 of 13.05.2015 to Government Emergency Ordinance no. 109/2011 regarding corporate
governance of public enterprises, Law no. 111/2016 approving Government Emergency
Ordinance no. 109/2011 regarding corporate governance of public enterprises, the
Government Decision no. 722/2016 approving the Methodological Norms for the
application of certain provisions of GEO no. 109/2011 regarding corporate governance of
public enterprises. Also, other significant legislation in matters of corporate governance are
the Companies Act no. 31/1990, Emergency Ordinance n0.93/2012 on the establishment,
organization and functioning of the Financial Supervisory Authority, Law no. 237/2015
regarding the authorization and supervision of insurance and reinsurance, Regulation no.
2/2016 on the application of corporate governance principles by entities authorized,
regulated and supervised by the Financial Supervisory Authority. According to the last
mentioned law (Article 3, point h of Regulation No. 2/2016 on the application of corporate
governance principles by entities authorized, regulated and supervised by the FSA,
published in Official Gazette no. 216 of March 23, 2016), insurance companies which
made the subject of the study "... shall take appropriate measures on the implementation of
a corporate governance system that ensures a correct and prudent based on the going
concern assumption ... '. Therefore, implementing the principles of corporate governance
have a binding nature and not is not just a recommendation for the surveyed entities.

2. Literature review

The concepts of corporate governance are presented in a series of theoretical and
empirical studies. Thus, some authors have examined the effects of implementation of
corporate governance principles on enterprise value (Christensen et al, 2016). Most studies
have shown a direct relationship between governance and value of an enterprise. Other
studies have shown that auditors have an important role in reducing information
asymmetry in supplier-customer relationships. The results of the studies also show that
financial auditors help to mitigate the investment inefficiency (Dhaliwal, Shenoy,
Williams, 2016).

Analyzing the effects of the introduction of International Accounting Standards
across several countries on the value of companies has been the subject of research in a
series of studies, the authors pointing out that implementation may not extend too much
because certain businesses have had and will have local and not international character
(Ball, 2016).

Analysis of international accounting research has been the subject of study in
certain papers, showing that the volume and quality of international accounting research
have grown rapidly in recent years (Ball, 2015). The relationship between allowances of
board members and the company's value was analyzed by other authors (Li et al, 2014)
who have shown that people who participate actively in the meetings are paid better.

Subject of dissemination of financial information by companies was reviewed by
other authors who showed that, in certain situations, customers can be discriminated by the
fact that access to certain information is made only by subscription (Rogers, Skinner,
Zechman, 2016).

Analysis of disseminating financial information to managers was the subject of
some authors’ research and it has been shown that the publication of financial information
helps increase the company’s value (Bertomeu, Magee 2014).

Financial auditors play a vital role in enhancing enterprise value and their
accountability issues were addressed in some papers showing that their negligence could
have negative consequences for the companies (Maksymov, Nelson, 2016). Econometric
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research plays an increasingly important role in the economy, accounting studies showing
that certain variables, such as economic crises causes an asymmetry of accounting
information (Ball, Kothari, Nikolaev, 2013).

Application of International Accounting Standards in the light of globalization was
addressed in some papers, resulting that their implementation in companies increase their
flexibility in the application of certain accounting policies (Ball, Li, Shivakumar, 2015).
Other authors have studied the importance of reputation auditors in the event of litigation.
The study shows that those offices auditing entities engaged in accounting fraud minimum
lose a quarter of customers. Larger companies or those with growth options take into
account the company's reputation audit (Skinner, Srinivasan, 2012).

3. Objectives, data and research methodology

Given the important role that the banking financial institutions play in general in a
country's economy, we continued the series of studies published in other papers (Bigioi, A,
2012; Feleaga, Feleaga, Bigioi, 2012) and expanded analysis of implementation of the
principles of corporate governance for insurance companies in Romania. We believe that
the results of the study are welcome in the context of discussions that took place
nationwide in the last period in terms of respect going concern assumption by a number of
entities in this field. Given the above, we set the overall objective of the research to
determine the stage of implementing the principles of corporate governance in insurance
companies in Romania. Thus, the study was conducted in all 32 insurance companies in
Romania officially published in the Register of insurance companies issued by Financial
Supervisory Authority (A.S.F. has published the list of insurance companies licensed on
the site http://asfromania.ro/emb/ra/registru.php? Reg = as), the sample being 100%.

To achieve this objective of the research, we proceeded as follows:

- we extract from the Register of insurance companies, Part A, all 32 entities that
will be surveyed (insurance companies authorized list can be found on the site
http://asfromania.ro/emb/ra/ registru.php?reg=as);

- we picked General and financial information based on data published on its
website by each insurance company and those published on the websites of the Ministry of
Finance (www.mfinante.ro) and the National Trade Register Office(www.onrc.ro)

- we selected the data and information needed to prepare the study and applied
specific tests on the system of corporate governance;

- we centralized data from processing each entity, according to the method scores,
developing corporate governance matrix for insurance companies.

To achieve the study, we defined the following mathematical model for empirical test:

General function of corporate governance matrix in the insurance companies,
Fin(Say):

Fm(Sa)- [Fm(Saij) +Fm(Sazj) +Fm(Sas)) + ...+ Fm(Sai)] /1, (1)

where 1 € [0;32]; j € [0;10] and

Fm(Sayij) =1(611)+ f(612)+ f(613) + f(814) + f(S15)+ ....... +1(81)); (2)

Fun(Sa; ) = f(821)+ f(820)+ f(823) + £(824) + (Bs)+ .ooont £(S); 3)
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Fu(Say) = f8i1)+ f()+ f(5i3) + £(8ia) + F(Bis)t covvnet £(35), (4)

where f(8;1), f(82), f(5:3), f(8ia), f(3is)....... f(5;) € [0;1] iar 0 < Fy(Say ) <10.

It results that Fu(Say) = {[f(811)+ f(312)+ £(813) + £(814) + fB15)F oot [(B1))] +

£(801)+ £(820)+ f(B23) + £(824) + F(Bs)t vovvort £(B)] + ...t [£(851)+ F(Si0)+ £(Bi3)+
£(Bia) + F(Bis)t oot £(35) /i (5)

Function parameters are defined below:
Oi; represents the estimated value of the parameter checking on the condition if there
is a corporate governance code published for each entity
01y represents the estimated value of the parameter checking on the condition that the
annual report of the administrator includes a section dedicated to corporate governance for
each entity
o013 represents the estimated value of the parameter checking on the condition if there
is a nominating committee at board level
Oy represents the estimated value of the parameter checking on the condition that
there is a separation between execution function and control function, including even
independent members.
dis represents the estimated value of the parameter checking on the condition that the
composition of the board respects gender equality
dig represents the estimated value of the parameter checking on the condition that
the composition of the board level respects the diversity of nationality
17 represents the estimated value of the parameter checking on the condition that
the composition of the board level respects the diversity of the professional training
dig represents the estimated value of the parameter checking on the condition whether
the entity has disseminated information on remuneration of the management members
Olg represents the estimated value of the parameter checking on the condition of the
entity if the entity disseminated information about the annual report of the administrator
O1jo represents the estimated value of the parameter checking on the condition
whether the entity has disseminated information about the annual financial statements.

4. Results of the study

Applying the above model for each entity that has been subject of the analysis we
obtained the following results (Table no 1):
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Table no. 1: Matrix of implementing the principles regarding corporate
governance in insurance companies in Romania
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2.5

2.5

3.42

0.5
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0.00
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0.22
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Source: own processing, based on data extracted from the websites of entities

The results are plotted as follows (Graphs no 1):
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Graph no. 1 Implementation of corporate governance principles in
insurance companies from Romania

| BFm(Sat) |

The value of the parameter
governance Fm(Sat)
} E!’

The tipe of parameter corporate governance (f)

Source: own processing, based on data extracted from the websites of entities

5. Conclusions of the study:

After conducting the study, based on data extracted, the result was that insurance
companies have partially implemented the provisions of corporate governance principles,
the average scoring obtained being 3.42 points from a maximum of 10. Thus, the lowest
scoring (0) was obtained within the parameters that relate to: disseminate information
regarding the remuneration policy of the members of the management and publishing a
statement of compliance or non-compliance with certain principles regarding corporate
governance, no company unpublished such information.

Other weaknesses resulting from the matrix of corporate governance are: the
existence of a small percentage of the nominating committee of members of the
management, the failure by some entities for diversity on gender and nationality of board
members and low independence of board members.

Strengths resulting from the analysis of the matrix of corporate governance refers to
the existence in the boardroom of members with a superior training specific to the
insurance (the scoring average 0.81 out of a maximum 1) and publication the annual
financial statements (the scoring average 0.67 out of a maximum 1).

Regarding the dissemination of financial information to shareholders, we
recommend that the financial statements are presented in a detailed form and not synthetic
like administrator's report, which presents insufficient information regarding corporate
governance, as reflected in certain cases.

Also, given the mandatory nature of the regulation on corporate governance issued
by A.S.F. applicable to insurance companies on 1 January 2016, we believe that a future
regulatory need to establish also sanctions if it does not comply with regulation.

Bibliography:

1. Aristotle, Politics, 350 BC, translated by Benjamin Jowett, Batoche Books, 1999,
Pg. 133

2. Ball, Ray, IFRS — Ten Years Later (April 15, 2016). Accounting and Business
Research vol 46 (5). Available at SSRN: https://ssrn.com/abstract=2745245

3. Ball, Ray and Kothari, S.P. and Nikolaev , Valeri V., Econometrics of the Basu
Asymmetric Timeliness Coefficient and Accounting Conservatism (August 1, 2013).
Journal of Accounting Research, Forthcoming; Chicago Booth Research Paper No. 13-65.
Available at SSRN: https://ssrn.com/abstract=2304913

4. Ball, Ray and Li, Xi and Shivakumar, Lakshmanan, Contractibility and
Transparency of Financial Statement Information Prepared under IFRS: Evidence from
Debt Contracts around IFRS Adoption (August 3, 2015). Journal of Accounting Research

110



(Forthcoming); Fox School of Business Research Paper No. 15-083. Available at SSRN:
https://ssrn.com/abstract=2278946 or http://dx.doi.org/10.2139/ssrn.2278946

5. Ball, Ray, Why We Do International Accounting Research (January 23, 2016).
Journal of International Accounting Research, July 20, 2015. Available at SSRN:
https://ssrn.com/abstract=2724028 or http://dx.doi.org/10.2139/ssrn.2724028

6. Bertomeu, Jeremy and Magee, Robert P., Mandatory Disclosure and Asymmetry
in Financial Reporting (May 15, 2014). Journal of Accounting & Economics (JAE),
Forthcoming. Available at SSRN: https://ssrn.com/abstract=2437588

7. Bigioi, Adrian Doru, Transparenta raportdrii financiare, normele §i profesia
contabila- in sprijinul guvernantei corporative, Teza de doctorat, 2012

8. Cadbury Adrian, The Committee on the Financial Aspects of  Corporate
Governance and Gee and Co. Ltd, 1992

9. Caron Paul L., Pepperdine University - School of Law, James R. Repetti, Boston
College - Law School, Occupy the Tax Code: Using the Estate Tax to Reduce Inequality
and Spur Economic Growth, http://papers.ssrn.com/sol3/papers.cfm?abstract id=2200270,
Pepperdine Law Review, Vol. 40, p. 1255, 2013 , Boston College Law School Legal
Studies Research Paper No. 280, U of Cincinnati Public Law Research Paper No. 13-02
January 13, 2013

10. Cauble Emily, DePaul University - College of Law, Was Blackstone's Initial
Public Offering Too Good to Be True?: A Case Study in Closing Loopholes in the
Partnership Tax Allocation Rules,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2236325, Florida Tax Review, Vol. 14,
Number 5, 2013, DePaul Legal Studies Research Paper No. 13-06

11. Christensen, Hans Bonde and Liu, Lisa Yao and Maffett, Mark G., Proactive
Financial Reporting Enforcement and Firm Value (September 26, 2016). Available at
SSRN: https://ssrn.com/abstract=2843884, September 26, 2016

12. Dhaliwal, Dan S. and Shenoy, Jaideep and Williams, Ryan, Common Auditors
and Relationship-Specific Investment in Supplier-Customer Relationships (May 2016).
Available at SSRN: https://ssrn.com/abstract=2787245

13. Feleaga, L, Feleaga N, Bigioi, AD, Studiu privind transparenta politicii de
numire si remunerare a membrilor comitetului de audit la entitatile publice din Romania,
Audit financiar, vol 10, nr 93/2012

14. Li, Feng and Minnis, Michael and Nagar, Venky and Rajan, Madhav V.,
Knowledge, Compensation, and Firm Value: An Empirical Analysis of Firm
Communication (May 1, 2014). Journal of Accounting and Economics, Volume 58, Issue
1, August 2014, Pages 96—116; Chicago Booth Research Paper No. 12-03; Rock Center for
Corporate Governance at Stanford University Working Paper No. 83. Available at SSRN:
https://ssrn.com/abstract=1480670 or http://dx.doi.org/10.2139/ssrn.1480670

15. Gaius, Institutes of Roman Law, [160 AD], with a Translation and Commentary
by the late Edward Poste, M.A. Fourth edition, revised and enlarged by E.A. Whittuck,
M.A. B.C.L., with an historical introduction by A.H.J. Greenidge, D.Litt. (Oxford:
Clarendon Press, 1904, pg. 100)

16. Hobbes Thomas, "Leviathan", 1651, pg. 153

17. Hoffer Adam J., University of Wisconsin - La Crosse, The Political Economy of
Cigarette Taxation, http://papers.ssrn.com/sol3/papers.cfm?abstract id=2202442, January
17,2013

18. Jensen Erik M., Case Western Reserve University School of Law, The Individual
Mandate, Taxation, and the Constitution, Journal Taxation of Investments, p. 31, Fall
2012, Case Legal Studies Research Paper No. 2013-4

111



19. James R. Repetti, Boston College - Law School, Diane M. Ring, Boston College
- Law School, Horizontal Equity Revisited, Florida Tax Review, Vol. 13, No. 3,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2228259, 2012, Boston College Law
School Legal Studies Research Paper 293

20. Locke John, Two Treatises of Government Chapter XI Of the Extent of the
Legislative Power, Prepared by Rod Hay for the McMaster University Archive of the
History of Economic Thought, 1823, Paragr. 142, Pg. 167

21. Martin B. Dickinson, University of Kansas - School of Law, Stephen W. Mazza
University of Kansas - School of Law, Michael R. Keenan, University of Kansas - School
of Law, Revolutionary 2012, Kansas Tax Act,
http://papers.ssrn.com/sol3/papers.cfm?abstract id=2239113, December 1, 2012, 61 U.
Kan. L. Rev. 295 (2012)

22. Maksymov, Eldar and Nelson, Mark W., Malleable Standards of Care Required
by Jurors When Assessing Auditor Negligence (February 16, 2016). Accounting Review,
Forthcoming. Available at SSRN: https://ssrn.com/abstract=2402032 or
http://dx.doi.org/10.2139/ssrn.2402032

23. Rogers, Jonathan L. and Skinner, Douglas J. and Zechman, Sarah L. C., Run
EDGAR Run: SEC Dissemination in a High-Frequency World (April 27, 2016). Chicago
Booth Research Paper No. 14-36; Fama-Miller Working Paper. Available at SSRN:
https://ssrn.com/abstract=2513350 or http://dx.doi.org/10.2139/ssrn.2513350

24. Sarah B. Lawsky, University of California - Irvine School of Law, Modeling
Uncertainty in Tax Law, March 1, 2013, Stanford Law Review, Vol. 65, 2013, UC Irvine
School of Law Research Paper No. 2013-96,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2227085

25. Skinner, Douglas J. and Srinivasan, Suraj, Audit Quality and Auditor Reputation:
Evidence from Japan (July 27, 2012). Accounting Review, Vol. 87, No. 5, September
2012; Harvard PON Working Paper No. 2118825. Available at SSRN:
https://ssrn.com/abstract=2118825

26. Viacheslav Vladimirovich Kizilov, Scientific and Practical magazine “The
Topical Issues of Public Law”, Violation of Tax Control Procedures by Employees of the
Federal Tax  Service, http://papers.ssrn.com/sol3/papers.cfm?abstract 1d=2238528,
September 4, 2012, The Topical Issues of Public Law, No. 9, September 2012

Aok k

http://www.anaf.ro/public/wps/portal

https://www.oecd.org/corporate/principles-corporate-governance.htm

http://www.bvb.ro/info/Rapoarte/Diverse/RO_Cod%20Guvernanta%20Corporativa
WEB_ revised.pdf

http://asfromania.ro/emb/ra/ registru.php?reg=as

OECD Principles of Corporate Governance, 1999,
http://www.oecd.org/officialdocuments/ publicdisplay
documentpdf/?cote=C/MIN(99)6&docLanguage=En

Corporate Governance Codes and Principles — Romania, International Center for
Entrepreneurial Studies, University of Bucharest, 24 June 2000,
http://www.ecgi.org/codes/code.php?code _id=101

Legea nr. 571/2003 privind Codul fiscal cu modificarile si completarile ulterioare

Legea societatilor nr. 31/1990, republicata in Monitorul Oficial, Partea I, nr. 1066 din
17.11.2004

Lege nr. 237/2015 privind autorizarea si supravegherea activitdtii de asigurare si
reasigurare, publicatd in Monitorul Oficial, Partea I nr. 800 din 28 octombrie 2015

112



Legea nr. 111/2016 pentru aprobarea Ordonantei de urgenta a Guvernului nr.
109/2011 privind guvernanta corporativa a intreprinderilor publice, publicata in Monitorul
Oficial, Partea I, nr. 415 din 01 iunie 2016

Ordonanta de urgenta nr. 109/2011 privind guvernanta corporativa a intreprinderilor
publice, publicatda in Monitorul Oficial nr. 883 din 14 decembrie 2011

Ordonanta de urgenta nr. 51/2013 pentru modificarea §i completarea Ordonantei de
urgentd a Guvernului nr. 109/2011 privind guvernanta corporativd a intreprinderilor
publice publicata in Monitorul Oficial, Partea I, nr. 323, din 4 iunie 2013

Ordonanta de urgenta nr. 10 din 13.05.2015 pentru completarea Ordonantei de
urgentd a Guvernului nr. 109/2011 privind guvernanta corporativd a intreprinderilor
publice, publicata in Monitorul Oficial, Partea I, nr. 335 din 15 mai 2015

Ordonanta de urgentd nr. 93/2012 privind infiintarea, organizarea si functionarea
Autoritatii de Supraveghere Financiara, publicata Tn Monitorul Oficial, Partea I nr. 874 din
21/12/2012

Hotararea Guvernului nr. 722/2016 pentru aprobarea Normelor metodologice de
aplicare a unor prevederi din OUG nr. 109/2011 privind guvernanta corporativa a
intreprinderilor publice, publicata in Monitorul Oficial, Partea I, nr. 803 din 12 octombrie
2016

Regulament nr. 2/2016 privind aplicarea principiilor de guvernantd corporativa de
catre entitatile autorizate, reglementate si supravegheate de Autoritatea de Supraveghere
Financiara, publicat in Monitorul Oficial nr. 216 din 23 martie 2016.

113



ECONOMIC BEHAVIOR AND ITS PSYCHOLOGICAL
IMPLICATIONS

. o 4o . 1
Mariana Cristina Cioponea

Abstract

In the theoretical scientific analysis, man and therefore his behavior is viewed differently. The
economical point of view considersthe individualas a rational being actingto maximize
utility in relation to certain preferences. The sociological point of view considers that the key driver
of human behavior is the influence of social context andconstraints framework. The psychologically point of
view considere the man a complex being, endowed  with spirit, thought, perceptions, sensations,
will, affection, emotions, imagination etc., whichis reflected in its economic  behavior. The
human nature is influenced by the relationship which develops between the individual and society,
specifically between the individual and other individuals who compose society as a whole.

Economic behavior, is an important part of the human behavior and is predictable in a very small
extent; also the consequences of certain decisions may differ depending on the psychological aspects that
characterize those involved at some point in a specific action. A particularly important issue that should
concern a great economic professionals is raised by extend to which perceptions of economic actors
determine economic behavior.

Keywords: economics, psychology, economic behavior, rationality, psychological needs, economic
utility, personality

JEL Classification: A12 - Relation of Economics to Other Disciplines

Introduction

Economics is deeply marked by psychological load of human behavior. The steps of
rapprochement between the two areas - economics and psychology who long time have
ignored each other - have a load of great complexity, as psychologists rarely investigated
economic behaviors, and economists have mainly studyed the economic environment in
which man acts.

Bringing attention to the link irrefutable between the two disciplines and fields of
study - as both dealing with human behavior - would be able to lead in time to a new vision
of economics, so its object of study place the welfare of the individual in all its aspects in
its preocupations.

The lateste economic and psychological research have begun to converge towards
each other, so as to understand and explain the differentiation of motivations and behaviors
from one individual to another, depending on group or culture membership.

1. Definitions of terms

At first glance, it can be said that both in economics and psychology, circumscribing
and defining the subject had undergone frequent revisions and changes, which reflected, on
the one hand in determining the issues addressed in different historical periods, and on the
other hand, in the status of each area in the overall system of sciences.

In a primary sense, economy (oikonomia - oikos = home, household; nomos = law)
indicates the administration of an individual had more or less important. Economy
analyzes the evolution of the global economic system: price trends, production and
underemployment, currency trends, banks, capital and wealth.

In most economists’s researches we found a common element, the location of the
subject study to human activity to obtaining goods and services necessary for human and
society existence and on the interes for overcoming constraints generated by resource
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constraints in relation to people's needs. Economics has several meanings, among which
are just a few: "(1) set of objective knowledge that relate to human activities, aiming at the
satisfaction of needs; (2) the science that studies human behavior in work allocation and
alternative uses of scarce resources to meet the diverse and unlimited needs of individual
and society; (3) the science that deals with the study of humanity in her usual occupations
of life; (4) science of rational allocation of limited resources (with alternative use) for
unlimited and various needs of human society (M. Bacescu, Bacescu-Carbunaru Angelica,
1997)".

"The economy is the body of human activities carried out in the production,
distribution and consumption of economic goods. The main goal of the effort is to meet
people's needs for goods and services "(Bacescu M., Bacescu-Carbunaru Angelica, 1997).

The subject of economics leads us to investigate the many and varied aspects, such
as: the satisfaction of human needs; define economy as science of the efficient choice;
presentation wealth as a source of welfare; orientation to utilitarian principles; presentation
of economic phenomena and processes; specifying some key concepts such as economic
law, value, profit, cost, price; economic relations (between them prevailing property
relations); the relationship between man and the environment etc.

In the economic activity, between economic facts and acts there are many links that
are continually evolving in time and space. Economic phenomenon reprisent the external
form of economic activity, that is those acts and economic facts that appear and is
manifested on the surface of society and that people know directly (prices, unemployment,
production).

Although the intention of specialists is to pay attention to man in all these
approaches, as in others, economic research is focused on meeting the needs, efficiency of
allocation, rationality of elections etc., and man is not regarded as a factor influencing by
its very structure - which has an important psychological side - but often as an manipulated
individual.

"Psychology is the science that studies the general laws of becoming, functioning and
organization of psycho-behavioral mechanisms". In turn, "the subject matter of psychology
is the internal psychic organization in the contradictory unity of conscious and unconscious
and circular relationship between internal psychic structures and external behavioral acts."
(M. Golu, 2005).

Human psyche is very complex, with a very pronounced evolutionary dynamism. It is
composed of: logical thinking based on the principle of generalization, abstraction and
formalization; creative imagination; historical memory; decision-making function;
deliberative will; the valuation function; socio-cultural motivation; superior emotions and
feelings of aesthetic and sociomoral manner; personality traits; structure and execution of
complex creative skills.

2. The need to deepen the study of the psychological aspects in economics

Economics and psychology science are two separate and independent sciences.
Although the boundary between them is pretty clear in the current social and economic
conditions, to reinstatement of human in question leads to the need of approach their areas,
as there is no economic and social phenomenon without motivations and psychological
implications.

Economics is a science related to real life and plays an important role in the system
of contemporary sciences. Increasing the role of economics as a science requires not only
to recognise of directly visible processes, but the causal relationships related to the essence
of the phenomenon.
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Of course, it is undeniable that in the economic processes are studied psychological
aspects; so there are concerns: the behavior and motivation at work (studied by the work
psychology), the consumer's behavior (studied in marketing); aspects of scientific and
technical creation, job, leadership, professional stimulation (reviewed in management) and
economic adaptation, training etc. But psychological elements are taken into account only
in a small frame sequences of economic processes and phenomena.

Traditional economic research focuses on economic categories, often ignoring
people's behavior. Thus, the human factor is interpreted in mechanistic terms, free of
psychological charge and relations between economic variables are simplified and
schematic, which can deform them. Economists are interested in market behavior and not
that of humans. Based on this observation, we believe useful to extend the study of the
behavior of the economic categories of human behavior, as active participants of economic
processes.

In turn, psychology dealt with specific problems: consciousness, unconscious,
mechanisms of mental activity; organization of mental life; motivation; psychological traits
of personality; group psychology etc., apart from human mental life connection with
economic and social life.

Economic science must evolve towards an acceptance, in addition to individual
foreign aspects, (about the conduct of economic phenomena and processes according to
specific objectives economic laws) and aspects of the internal structure of man, according
to which he translates into his economic activities, its subjective experiences generated by
feelings, perceptions, desires, attitudes, will, intelligence, sentiments etc.

Given the presence of the human psyche in the conduct of economic processes, the
science must know in what consist the influences, their way of expression, the role and
correlation with other aspects of the analyzed phenomena.

3. Economic psychology - border science

Studying economic processes should not be reduced to purely technical aspects
thereof. Economics assumes perception, understanding and explaining human relationships
assembly that relies, action of psychological aspects in the behavior of individuals and
their reactions to certain situations. For this, psychology can actively participate in
deciphering social and ecnomic phenomena, and interactions between them and the
economic environment. Studying individual behavior and social interactions in certain
economic situation, requires a multidisciplinary approach, which should be involved in
areas such as economics, psychology, sociology, pedagogy, philosophy etc. In this
connection of genuine scientific fields, beetwin psychology and economics can make a real
partnership, given the complexity of issues manifestation of individual and social psyche in
the economic field.

Economics development has taken into account the apparition of new requirements in
the knowledge of rationality levels, of the individual and social dynamism and increasing
complexity of human behavior and psychological approach so that psichology has found a
wide applicability in economy. In the last decades of the nineteenth century, studying the
implications and reflective of psychological elements in consumer behavior and producer,
was outlined as a border science the economic psychology. It is important to note that the
emergence of this scientific field was the result of specific social conditions of the
historical period covered, namely: promotion of industrial production of large series and
production standardization.

Following concepts of French author PLReinaud of the book "La psychologie
économique", representatives of the Austrian psychological school - Karl Menger (1840 -
1921), Bowerk Bohm (1851 - 1929) and F.von Wieser (1851 - 1926) - "proclaims that
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psychological analysis must underpin any economic theory and that only by introspection
we can know the needs and value judgments on which the entire economic mechanism
belong to. Later, Max Weber, Vilfredo Pareto, T. Paerson and C. Gini (sociologists and
economists) have attempted a merger of psihosociology with economics, explaining the
origin and specificity of economic behavior and contributing to specification of
morphological groups." (Olga Ciobanu p. 39) .

Concerns in this area existed in Romania since the interwar period (D. Todoran,
psychological representative of the School of Cluj, in 1935 address issues of economic
psychology in Advertising Psychology) and later, Tiberiu Pruna, professor at the
University of lasi, drafted a treatise titled Economic psychology, which introduces the term
psihoeconomy.

4. Economic behavior and psychology

Human activity is characterized by a specific behavior in all domains of life:
economic, scientific, managerial etc. The behavior represent the totality of facts, acts,
reactions mentally, voluntarily or consciously adjusted through a person respond to
physical or social requests of the world outside.

Economic behavior is the side of human behavior that analises facts, acts and
reactions of people in the economic sphere. Lately, economic behavior is a very commonly
studied subject in economics, as in every field of activity, it may be appropriate or
inappropriate, rational or irrational, effective or not behavior. Therefore, it is necessary
that, economic behavior to be analyzed including the psychological point of view, and
secondly, to pursue the economic and social aspects influence on human behavior. Human
economic behavior, on the one hand, is part into the growing complexity of business
processes, and on the other hand, respond to human configuration complexity. Thus, the
man cannot be transposed neither in behaviorist scheme (as be cannot be reduced to the
simple causality stimulus — response) nor to the Gestalt model (because he cannot be
reduced to its components subordinate to the whole. Economic behavior is very complex
and is the result of combining the objective with the subjective elements in a specific
socio-economic environment, manifesting itself in the form of forces that cooperate or face
each other. In pursuit of economic behavior, it must be borne in mind that human action in
the economic environment is a result of several factors: personality, thought, will,
conscience, feelings, perceptions etc. - related to the psychology of the individual.

Human behavior is predictable in a very limited extent, so that economic modeling
will have to develop a component to build economic forecasting models based on human
behavior.

Performance at work are largely conditioned of professional behavior in the
environment and workplace. Professional success is a result of the individual's personality
traits - temperament, abilities, skills, character, creativity, motivation at work - all of which
influence efficiency and labor productivity. Type of temperament - sanguine, choleric,
phlegmatic, melancholic - and personality types in relation to the environment (C. G. Jung,
1997) - extroverted, introverted - will often dictate certain professional behaviors and
events in the working.

Also, the man has the ability to adapt their behavior to the economic environment
restrictions, while acting on it, in order to achieve their targets. In general, people are
influenced in their decisions by the production of recent events; if a market is not
functioning following the trajectory that took it in a recent past, deviations from economic
logic will manifest not only in the subsequent operation of the market, but also in the
decisions of participants in economic life. It follows that an issue which manifests itself
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and must be resolved, is to determine the economic instability caused by perceptions of
individuals. That is
as important as the actual fundamentals of the economy.

5. Economic behavior between utility and need

One of the benchmarks for consumer behavior is the real usefulness. (By the
consumer behavior we understand the reasoning and the reactions of individual about
choosing and using economic goods.) Apparently, the term utility is a very clear notion of
utility/usefulness designating what is necessary, appropriate serving at something. In a
general sense, a good utility is the ability to satisfy a need. Depending on the intensity with
which a need is felt from one individual to another, they will decide how much to
purchase/consume a particular good. This is the reasoning that leads to the distinction
between utility in a general sense and utility in the economic sense. Economic usefulness is
the satisfaction that consumer hopes to achieve in given conditions of time and space, by
using a certain quantity of an economic good.

If the notion of economic utility has an objective character, meaning for cover the
needs, assessing the economic value is subjective, because in this respect important is the
intensity with which different consumers feel the need in external conditions similar to
their individuality. In other words, the marginal utility appears, from one individual to
another, at different times of the same product consumption. Economists believe that the
assessment of the economic value is realized by the amount of money that, under specified
conditions of space and time, a buyer decides to pay in exchange for a given quantity of a
particular economic good - which is correct, but not enough. Besides material aspects,
people's choices are determined by factors related to education, culture, psychological
traits, motivation.

Human needs were investigated in detail by economists; they not only defined but
also laid down a number of regularities and features that characterize their manifestation.
Generally, the needs are objectively necessary requirements in human existence and
development. Human needs, therefore expresses a state of individual objective necessity
for the individual or for a human collectivity.

Beyond this point of view, they express other opinions that challenge the human
personality and spiritual side of the individual:

- needs reflect objectively necessary conditions of human life made of all material
and spiritual goods;

- economic necessities represent a state of human personality that occurs as a
condition as well as impulse of all activities forms.

Compared to previous enunciations, that have the consistency of definitions, we take
from the literature other meanings too of the term need/necessity, namely: lack of
something desired or imaginary shape of man’s requirements, which means that the
individual is determined to act because it feels a lack, or in the event of a dissatisfaction
state. These approaches are all arguments in support of the need to complete research and
the views of economists with those of psychologists in the study of economic behavior.

A very important aspect that currently exist, is to change the relationship between
resources and needs, as a result of increasing their complexity. The complexity of these
relations stems both from the growth of needs and change their content from the limited
and exhaustible natural resources both from the changes in satisfaction of needs.

Research of needs typology allowed the identification of classification criteria and
their hierarchy about importance degrees for the everyday life, starting from a first level
which meets basic needs (food, housing, clothing, health) followed by social and
communication necessities, - placed at an intermediate level - to a higher level that include
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intellectual necessities related to knowledge, training, opening of educational and cultural
horizons.

In terms of growth and diversification of needs - which emerged as an objective law
in their evolution - Emery and Thorsrud, in "Form and content of democracy", published in
1969 (Ciobanu Olga, p. 43) identified an account of psychological needs that influence the
individual to increase their culture level and integrate into work, namely:

- the need to hire his personality in a meaningful activity;

- the need to learn through work;

- the need to know the nature of the approach and how it can be done;

- the need to make decisions and take initiative;

- the need for positive social contact and recognition of personal merit;

- the need to connect their existence in the community;

- future security needs;

- the need for psycho intellectual comfort, in sense of intrapsychic stability;

- the need to find meaning and purpose of education and of work for human life.

In today's society, after achieving the need by purchasing / owning a particular asset
(a house, a car), instead of seeing the so-called "saturation", often installing a need with a
great psychological charge, that property owned cannot meet. There are individuals who
will feel the need to purchase another property (a country house, a luxury car), which
caters to more than just need. There are more numerous cases where individuals purchase
some goods, not to satisfy a need, but simply to show with satisfaction that good, probably
in the hope that it will enjoy an extra prestige in the community. As economists explain
marginal utility in this case? Here there is no question of achieving the need but satisfying
an ego. It is no longer a need objective, but a false need. It is not about expanding human
needs as a result of social progress and individual development, but the manifestation of
traits, whose analysis and interpretation falls within the human psyche.

Advancing knowledge concerning human needs has led some experts to seek
methods of needs measurement. Contrary to opinions that denies the possibility of their
quantitative measuring, the economic literature has outlined a possibility of needs
economic quantification through their social usefulness (Postelnicu Gheorghe, page 5),
through three parameters: the saturation measure, preference measure, elasticity mesure. If
for the first parameter they found a way of measuring the relative utility of goods and
services by comparing actual consumption with optimal saturation on the second parameter
- the measure of preference - stands his great psychological load. It can be said that the
quantitative determination of needs is very elastic and unstable due to the dose of
subjectivity that can not be quantified.

6. Rational and spiritual determination of economic behavior

Addressing economic rationality in behavior brings into focus the concept of Homo
economicus, which is characterized by: rational behavior, self-interest, has clear
preferences, maximizing utility, does not like constraints, it is perfectly informed. With
such features, Homo economicus remains an abstract being designed by economists,
framed in society and driven by the stimulus to satisfy their material needs.

Rationality, described by the classical theory of rational choice, refers to how a
person takes a decision, weighing the cost and benefits / disadvantages of an action. The
theory assumes that there are several stages of decision-making: to identify the nature of
the problem; determining targets subsumed to the solving problem; identifying all possible
options to achieve the objectives; evaluating the consequences associated with each option
and select the most suitable one. And this theory is debatable, especially due to premise
such as: unlimited access of decision maker to information; possibility of taken decision by
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assessing all information and choice in a scientific manner; action of individual who must
make decisions is selfish, he followed his own interests.

Building on the positive aspects of rational choice theory, to explain human behavior
as alternatives to the economic approaches are biological, sociological and psychological
ones. Among the alternatives to the rational choice theory, the theory of social norms
coexist with rationality. "While homo economicus is guided by instrumental rationality,
attracted by the prospect of future rewards and adapt to changing circumstances, always
seeking improvements, homo sociologicus performing a behavior guided by social norms,
being pushed from back by semi-inertia forces and insensitive to circumstances, loyal to
the prescribed behavior, even if they are new and apparently better options." (Mihaela
Cioca, page 31)

In G. S. Baker’s view, the social actor is those who trying to maximize utility of its shares consistent
with a stable set of preferences and information available. "Considering that the basic unit in society is the

individual, J.Elster and J. Coleman continues this thought. But they insist on the deliberate nature of the
action and admit that the economic outlook cannot explain all aspects of human behavior." (Mihaela Cioca,

pagel)

Behavior oriented to social norms is considered as a form of rational behavior or
optimizer. Both rationality and social norms are actions’ determinants, especially when it
comes to collective action, which cannot be explained only by selfish rationality. Therefore
we need to find the mix of motivations that lead to collective action in question: selfish and
normative, rational and irrational. Economic rationality is present increasingly in society,
penetrating all its spheres. But the complexity of social life cannot be reduced to economic
calculations, costs, benefits and transactions, without taking into account the human factor
and his psyche. In an economic environment perceived as very rational the influence of
feelings and psychological factors is often underestimated.

Given the evolution of life on Earth, corresponding to the universal law of progress,
we can say that the passage of millennia, human behavior is more responsive to the needs
of higher order in the hierarchy of needs, such as those spiritual. Based on psychological
studies and esoteric knowledge in the study of evolution of life and individual, Burcu A,
(2003, p. 7) arranges human needs in a "pyramid of needs" divided into twelve levels, of
which are activated currently only nine namely: physiological, safety, environmental,
social, knowledge, self-esteem, creative, identity, spiritual. According to this hierarchy,
above social necessities we meet that can be assigned to psychological - self-esteem,
creativity, finding identity — and the highest level of human needs is the spiritual plane. Of
course, not all individuals have activated all levels of needs; as evolvement in social plan
and advancement in knowledge, as the transition from the profane to the sacred, the same
individual will be felt necessities of the higher planes of existence.

Conclusion

Because socio-human sciences cannot exist outside phenomena reflected - which by
their nature are volatile and vary from one historical stage to another - it requires that
sciences such as psychology, social psychology, economics to refocus on the their analysis
and study object. Human perceptions evolve; thinking becomes more complex; language
and vocabulary change; typology of emotional states diversifies. In those circumstances,
the elements of the human psyche are becoming more deeply involved in the operation of
social and economic phenomena. Therefore it is necessary to call into question the
humanity, not only in the science of psychology, but also in deepening the analysis of
economic behavior.

As currently is studied the subsystems economic from, micro, meso, macro and
mondo level, is necessary to extend the analysis of economic phenomena and processes in
psychological terms; psihoeconomic subsystem is come into view. It could be, in fact, the
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investigation of a border science, dealing particularly with economic behaviors triggered
by psychological factors (perception, thought, imagination, emotionality, motivation, will,
personality).

Knowing the causes of the economic behavior of man, implies on the one hand,
identify the contents of needs and their evolution, and on the other hand, examination of
business processes and their progress and development mechanism. By now, those aspects
was studied by various experts: economists, sociologists biologists, philosophers,
psychologists and their research have a complex and interdisciplinary character.

Motivational determinant of any human activity can be placed inside or outside of his
being. Thus, individual behavior is influenced from within, either by the prerogative of his
personality concrete result of coexistence elements innate - instincts, needs, activity
nervous, psychological characteristics, thinking, imagination - or socio-moral learned in
the socialization process - norms and values social beliefs, ideals. By the external
determining, human action is a response to psycho-behavioral actions of other individuals.
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THE AUDIT OF ECONOMIC SYSTEMS

. . oge. 1
Cristescu Marian Pompiliu

Abstract

Basically, ERP implies a policy that reflects what it means to think and act for the purpose of
economic processes, and is therefore considered a strategic management solution. The new business model
with process focused operations, increases productivity and meets the economic performance standards. The
economic operational stages must be integrated in order to trigger workflows, to control the flow of
information and to create connections between the organization, suppliers and customers. All this requires
organizational changes, technological updates and, eventually, a new identity for the organization itself. The
present paper proposes a specific approach to the procedures needed to perform the audit of integrated
information systems. Concrete methods of undertaking audit operations for the financial accounting modules
of integrated information systems are presented in the present work.

Keywords: Integrated Computer Systems, Internal Audit, Risk Management, System
Implementation, procedures.

JEL classification: O31, 032

1. Introduction

The ERP applications form the backbone or basis of an organization and are
"responsible" for data and information operations and with the internal organizational
knowledge. The core of this application package has to administer internal data. They are
organized in data warehouses, from where they are extracted and analyzed through
decision support systems using OLAP or OLTP type tools. Overall, "data warehouses
provide architecture and useful tools for the entity’s top management by means of
systematic organization, the understanding and usage of data for strategic decisions" [6]; in
particular, they support information processing procedures by providing a solid platform
for strengthening historical data for analysis.

According to [6], "the integration can be achieved at any business level using any
type of technology. The key to success lies in choosing the best performing technologies
that comply with the following criteria: the support provided to users, technological
longevity, adaptability, scalability and the fast feedback of a solution":

e the application of the system, the data, the accessibility to the data and the graphical user
interface are harmonized and standardized for users;

o the rationality of data corresponding to the enterprise — the data has the same status in
different systems and modules and are coherently defined at organizational level;

e all management applications and computerized media are scalable, portable and cover
multiple functions.

From a technological point of view, the applications can be quickly reconfigured
according to the amended business processes and must show flexibility. The code and the
structure of the data support changes and replicates.

2. Performing fundamental procedures

During an audit, the audit team must choose and apply those procedures that
comply with audit standards and at the same time meet the objectives of that audit.
Fundamental procedures represent tests conducted by auditors in order to obtain proof or
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evidence needed to detect major inaccuracies in the financial statements. There are two
types of substantive procedures: analytical procedures and substantive tests.

To understand the quality and the fairness of the financial accounting systems’
operation, carried out within an entity and to rule over the truthfulness and accuracy with
which financial statements were prepared for the financial term, auditors have to make a
series of investigations:

a) Describing the procedures in a system that collects and processes data in order to determine,
for each significant field (purchase of goods and services, storage, production, sales), which are
the procedures used by the company for collecting information, drafting registers, data
processing, recording of synthetic and analytical accounting in chronological and systematic
records. The legal provisions of the National Accounting Standards state as follows: "The
supporting documents that help base the underlying accounting records make liable the
individuals who have drafted, authorized, approved or made the registration in the accounting",
this claim is also found in [11], [8], [9].

b) The compliance tests

The compliance tests are designed to determine whether the procedures described
above are real, regardless if they are applied or not. At this stage, the main focus is not on
discovering the errors in the functioning of financial accounting information system, but
only to determine whether the system described above is, of course, the real one.

¢) Preliminary assessment of the risk of errors

Once a description of the accounting data collection and processing is established in
the financial system, a preliminary assessment of the reliability of the organization will be
undertaken in order to highlight the strengths and weaknesses of the system procedures.

At this stage the system is analyzed in order to asses the design, to highlight the
design errors, making sure that the stage that follows will verify the functionality of the
system.

The strengths consist of controls, placed in the data processing flow, which
guarantee a correct accounting procedure.

The weaknesses are represented by the deficiencies of the system that may give rise
to risks of errors or fraud.

d) Test of continuity

The aim is to monitor if the procedures are implemented in a permanent manner
without fault. These tests must be broad enough to provide certainties for the functioning
of the system.

To detect the risks occurred in the functioning of the system, an analysis of the
preventive and detection controls provided by the company, must be enforced.

3. Performing analytical procedures and documentation

The auditors design and perform substantive procedures to account for the
assessment regarding significant audit risk at the level of assertion. The substantive
procedures applied by the auditors at assertion level may be derived from tests of details,
from substantive analytical procedures or from a combination of both of the above.

In accordance with the International Standards on Auditing [10], the analytical
procedures are used for the following purposes:

a) As risk assessment procedures to gain an understanding of the entity and its
environment;
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b) As substantive procedures, when their usage can be more effective or efficient than
compared to the tests of details, in reducing audit risk at the level of assertion at an
acceptable low level;

c) As an overall review of computer systems and of the financial statements at the end
of the year.

The first stage of an analytical procedure is to determine the acceptable difference
between the forecast made by the auditor and the numbers stated in the financial
statements. Furthermore, the auditor will take into account the relationship between the
total value of the category of operations and the basis of materiality, calculating the
acceptable difference as according to the following formula [11]:

The acceptable difference = The level of materiality x V (1)
(The value of the transaction category /The square root of the basis of
materiality)
Example:

An auditor determines the materiality level at 450,000 Euros for entity X. The total
expenditure of 50 million Euros forms the basis of materiality. The auditor wants to
perform an analytical review of the transaction category for staff salary, of 40 million
Euros.

The method of calculation:

The sum of 40 million Euros (the value of the transaction category) divided by 50
million Euros (the basic materiality) equal to 0.8, from which the auditor extracts the
square root (0.8944). Then, he multiplies this result with the materiality level (450.000
Euros) obtaining the acceptable difference of 402.292 Euros.

The second stage of an analytical procedure is to make an estimate. The auditor
should perform this procedure before knowing the value noted in the financial statements.
Therefore, the forecast that the auditor makes, must result from independent data than
those foreseen by the accounting records. In this case, it results that the information
obtained from outside sources of the entity are more valuable than those obtained from the
inside.

Example:

If the auditor inspects a school with 150 employed teachers who earn 2000 Euros
per year, then the total value of expenses encountered for paying wages is expected to be
0f 300.000 (150 x 2.000).

If an audited entity collects local taxes from the population, the auditor will be able
to estimate what would be the total income. Thus, if the entity collects 100 Euros per
apartment in the area and 150 Euros per house, and there are 20,000 apartments and 5,000
houses, then the expected income will be:

Table 1. Data adherent to the process of estimation

Number Value Total income
Apartments 20.000 100 Euros 2.000.000 Euros
Houses 5.000 150 Euros 750.000 Euros
2.750.000 Euros

The third stage of the analytical procedures is to compare the forecast with the
value of the account. This is a simple procedure that the auditor must register within the
work papers, then he must assess whether the actual numbers correspond within the
acceptable ranges, meaning that the difference between forecast and account numbers is
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lower than the accepted difference. In case the value ranges within these limits, the auditor
is certain that the verified transactions are in accordance with the existing regulations. It is
accepted only a small difference between the actual and the estimated number (maximum
tolerance of 1 percent) where those differences cannot be adequately explained.

If the numbers surpass the limits, the auditor should request punctual explanations.
He will use open questions as: “what factors have influenced those incomes?” and he will
not ask “why the resulted income is bigger or smaller, this year”.

Example:

If the recorded incomes in the financial accounting information system related to
concessions and corporate rents are about 4.000.000 Euros and the forecast situations had
been about 2.750.000 Euros, then the audit team will request explanations for the variation
of the 1.250.000 Euros sum. The informatic system should be equipped with a warning
system in case of increased variation (45%). If the credit accountant will explain to the
audit team that this increase is due to the new spaces used during the year, then the team
will have to determine how many such spaces were built and which was the surface given
for rent, as well as the commencement date of collecting the rents.

Considerations regarding the evaluation of the analytical procedures and tests of
control regarding the information system:

Evaluation of the analytical | If the analytical procedures allow the formulation of a
procedures forecast in the limits of an acceptable difference, then
the auditor can rely on the planned insurance. In the
case where the analytical procedures do not indicate a
forecast within the limits of the acceptable difference,
then the planned insurance cannot be taken into
consideration and the audit must adopt alternative
procedures aimed to obtain the planned insurance.

Evaluation of the control tests If the auditors find that certain controls have not
given the proper result, they will analyze the
possibility of conducting other controls (alternatives).
In case there are no alternative controls or they prove
to be ineffective, the auditor should revise the audit
plan.

For example, if a monthly variation analyze is not
undertaken for individual wages, this does not
necessarily mean that the payroll for that month is
incorrect.

4. The audit report

The audit report should contain a clear opinion based on the evaluation of the conclusions
drawn in accordance with the evidence obtained during the audit.

According to the Audit Standard no. 700, "The audit report" [12], "must contain, in writing,
a clear opinion on the financial statements considered as a whole".

Before drafting the audit report, it is recommended to verify the decision tree that might
look like this:
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Evaluating the risk at the
level of the information

system

Are there any risks that
could surpass the

allowed error?

(materiality)
v
Were internal Controls were
controls performed performed
in order to reduce
the risks?
|
Successfully?
Successfully?
: v
l Effective internal
Effective internal controls (insurance)
controls (insurance)
A 4 A 4 A 4 A 4
Minimal audit Focused audit Focused audit Standard audit

procedures (tests) procedures (tests)

procedures (tests

procedures (tests)

To select the most appropriate audit procedures to be used for checking the
financial accounting information system, it is considered that the auditors should use the

decision tree [7], [2].

According to [1], [3], [5], [6] it all starts with the risk assessment for the
information system as a whole and for each separate module. If major error risks were
identified, the auditors must verify the internal controls of the entity, carried out for

preventing and reducing risks.

5. Conclusions

Following the analysis and the comparison of the European Standards [8], [9] used
in the auditing of the financial and accounting information systems, a number of common
elements that need to be introduced and used in Romanian standards were identified.

As such, the financial and accounting information systems’ audit should be:

a) easy to understand — a clear, simple language must be used, to the extent

permitted by the objectives of the audit.

b) unambiguous/clear - the auditor will ensure that all the findings are expressed accurately
and leave no room for interpretation, the easiest way to be fully understood is to use

standard formulas that are generally accepted;
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c) complete - an audit must contain all the information necessary to firstly fulfill the
objectives of the audit and then the requirements of the audited entity;

d) accurate - an accurate description implies, with accuracy the scope of the audit and the
used methods. Any inaccuracy occurred within the audit report may create doubts on the
validity of the report as a whole, and can distract the attention from the purpose of the
report;

¢) objective - an audit report has a considerably greater credibility if the evidence is
presented in an impartial manner;

f) persuasive/ convincing — the user must be convinced by the reality of the findings, of the
reasonableness of conclusions and by the benefit of applying the formulated
recommendations;

g) concise - the audit should be concise and to contain conclusions and recommendations to
support the evidence presented.

An audit report must specify the type and extension of the paper, of the IFAC
International Auditing Standards and the Guidelines for Internal or International Audit
[10], [12] on with theme works were carried out.
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THE EXCESSIVE DEFICIT, A TOOL TO IMPROVE THE
ECONOMIC GOVERNANCE IN THE EU MEMBER STATES

Elena Doina, Dascilu'
Bogdan Narcis, Firtescu’

Abstract:

This research approach presents the viewpoint on the issue of the excessive deficit within the
European context, and highlights the situation in Romania. The starting point was the evolution of economic
and budgetary governance policy within the European Union. Consequently, we focused on the study of
budgetary policies among the Member States, whose role is to ensure a solid system of public finances in the
framework of the smooth functioning of the Economic and Monetary Union (the Maastricht Treaty). The
question we attempted to answer in this research was: "Has the application of the economic and monetary
union principles ensured the stability of the Member States’ public finances and avoided the excessive
deficit?". In this context, we started from the following assumptions: "Are the data that the public accounting
provides reliable, so that the information included in the public finance statistics can be considered
trustworthy?"; "Does the public accounting reform in the Member States ensure the transparency and
comparability of the information?"; " Have the reforms concerning the strengthening of the financial
discipline improved the excessive deficit procedure?”.

Keywords: excessive deficit, accrual accounting, cash accounting, public finance

JEL Classification: M4/

1.Introduction

Within the current European context, the issue of the excessive deficit requires the
implementation of structural reforms in the Member States. The structural reforms
recommended by the Council of Europe (for example, public expenditure reform) are not
binding nor enforceable for these states, therefore they need to score progress in relation to
the budgetary discipline. Besides, if the excessive deficit is not corrected within the set
deadline dates, sanctions may be imposed, in the form of a fine which can be up to 0.5% of
GDP.

The European regulations adopted in the field of economic governance and
budgetary policy are: The Maastricht Treaty, The Stability and Growth Pact (SGP), the
SGP reform, the economic governance package, the Budgetary Pact, and Budgetary
surveillance and monitoring regulations. The latter is only applicable to the Euro area
Member States. Since 2011, new regulations have been adopted in the field of economic
governance and budgetary policy. Thus, the economic governance package is based on the
European Semester for economic policy coordination, and it contains the detailed
requirements and demands of stability and convergence programmers, the requirements
regarding budgetary frameworks of the Member States, the procedure and sanctions
regarding macroeconomic imbalances, the operationalization of the debt criterion. The
budgetary pact stipulates that the structural deficit cannot exceed the overall objective in
the medium term and, if deviations occur, a national mechanism for correction will
automatically trigger. The compliance with this regulation and its monitoring is carried out
by the national fiscal councils. The budgetary surveillance and monitoring regulations
package establishes a strict monitoring of the Member States which are subject to an
excessive deficit procedure through regular reporting on the budget execution throughout

1 Professor, Ph.D., Vicepresident of Romanian Court of Accounts, doina.dascalu@rcc.ro
2Associate Professor, Ph.D., Alexandru Ioan Cuza University of lasi, Faculty of Economics and Business
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the year, as well as a mechanism of early warning regarding the risk of failure to correct
the excessive deficit by the deadline dates set during the launched proceedings.

”The Five Presidents' Report” concerning the completion of the economic and
monetary union (developed by Jean-Claude Juncker, Donald Tusk, Jeroen Dijsselbloem,
Mario Draghi and Martin Schulz, 22nd of June 2015) led to the adoption by the European
Commission of measures needed to improve the economic governance (21 of October
2015) by establishing national competitiveness councils and a European fiscal council
having an advisory role.

In this context, a Member State, as a part of the application process of the excessive
deficit, has 4 main obligations: to report statistical data to Eurostat, to correct the excessive
deficit by the set deadline, to state the budgetary effort required by the recommendation,
and report on the taken action.

To ensure the comparability of the data provided by the Member States, it is
necessary to comply with the accounting rules which are in accordance with the European
System of Accounts (ESA 95/ESA 2010). Feeds must be registered under the accrual
principle when an economic value is created, transformed, exchanged, transferred or
extinguished, or when debts or obligations arrise, are transformed, or canceled. (ESA 95,
section 1.57)

2. Research methodology

The epistemological positioning acted as the starting point of the research theme,
»The excessive deficit - a tool to improve the economic governance in the EU Member
States”, portraying reality through two contemporary epistemological paradigms, i.e.
positivism and constructivism. Positive spirit implies the rigour of inductive reasoning,
thus ensuring the transition from facts to hypotheses. Constructive thinking is, necessarily,
the construction of the subject, following the interaction with the object under study.
(Niculescu, Vasile, 2011, page 57, page 75).

3. Accounting reform in public sector

From the EU perspective, the public sector accounting standards (IPSAS) are not
transparent and are not comparable, consequently it is necessary to harmonize the accrual
accounting. The European statistics on public finances are issued according to ESA 95 /
ESA 2010, are interpreted and further adjusted by Eurostat and include data on economic
activities of public administration, including public revenue and expenditure, deficit,
operations in assets and liabilities, other economic streams and balances.

Since 2015 with a view to achieving the strategic objectives of improving the public
financial management it has been necessary to increase the putting in force of IPSAS based
on the accrual accounting. Thus, in 2015 the following standards have been revised:

- in January 2015 IPSAS 33 "First time adoption of the accrual accounting" and
IPSAS 34-38 "Interest in Other Entities" were revised and they replace IPSAS 6-8;

- in March 2015 the standard concerning Reporting information on service
performance was revised (Ernst@Y oung, mai 2016, Brussels Workshop).

In EU Member States there are different accounting approaches depending on each
country’s specific circumstances, therefore, to implement the IPSAS standards in the
public sector it is necessary to harmonize the accounting treatments to ensure
comparability and drafting, putting in force and implementing the EPSAS standards.

Eurostat has undertaken a research on the potential impact of the implementation of
accrual accounting and the appropriate framework of IPSAS standards stating that EPSAS
implementation costs are estimated between 1.2 billion Euro and 6.9 billion Euro. The
participants in this research believe that financial statements prepared on the accrual
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accounting basis have greater credibility to stakeholders, i.e. investors, citizens and fund
donors. (Ernst@Young, December 2015, page 9).

The European Commission's priorities for the period 2015 - 2016 have been: the
establishment of the EPSAS working group and of the EPSAS cell for the first time
implementation of the standards (Cell on First Time Implementation), the development of
the EPSAS and the broadening of the scope of activities to stakeholders (authorities,
auditors, academic environment). In mid-2016 the EPSAS working group has completed
the Guide "First Time Implementation" (Ernst@Y oung, May 2016, Brussels Workshop)

The synopsis of the situation is presented in the figure below:

EPSAS Working Group

Cell on First Time
Implementation EPSAS

Cell on
EPSAS Framework > EPSAS Definitions

Cell on
EPSAS Governance
principles

Cell on
Principles concerning the
IPSAS standards

Figure no.1 EPSAS Framework
Source: adapted from Makaronidis

The EPSAS standards should be developed such as to reduce the differences to the
ESA (the European System of Accounts) in order to achieve an integrated system which
can be applied at microeconomic and macroeconomic levels. The European system of
national and regional accounts (ESA 95 / ESA 2010) is the EU's accounting framework,
internationally compatible and used for systematic and detailed description of the
economies of the regions and of the Member States. The system was updated in September
2014 by switching to ESA 2010 which reflects the developments on measuring the modern
economies, the progress in the methodological research and the users' needs. ESA is a
system updated with the accounting rules and the classifications that are being used within
the comparable UN system and has specific features, in accordance with the EU needs.
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4. Public finance statistics data quality

As aforementioned, the quality of the data provided by the Member States to
Eurostat through national statistics institutes and national central banks (case of Belgium)
is crucial in assessing the situation of each of the Member States and deciding on the
matter of an excessive deficit procedure initiation.

The analysis and assessment of the information provided is based on areas specified
in the excessive deficit procedure, among which: the delimitation of the public
administration sector, the classification of specific operations in the public administration,
the record keeping of the operations in accordance with the accruals accounting principle.

Over the past years, the legal framework governing the quality of statistical data in
the public finance sector has undergone several changes in order to improve:

‘ 1993 1997 2005

Defining the data provided Defining the role and Defining new

by Member States responsibility of Eurostat responsibilities to

ﬂ Eurostat

X 2011 2014

2009 Introduction of fines if the Implementing ESA 2010 in
Access to the data of the .| statistics were manipulated compiling the data
Member States for i —
Eurostat

Figure no.2 The evolution of the legal framework of public finance statistics
Source: own information processing

In ECA special Report No.10 of 2016, it is stated that the data provided by the
Member States are not always complete, both in case of binding data and data submitted
voluntarily. This statement is grounded by the fact that Eurostat has not carried out a
detailed analysis of the data contained in the correlation tables displaying the link between
the ESA classifications and the public accounts, and also has not submitted feedback on
the quality of the information included in these reports.

5. Excessive deficit - case study

In the Euro zone (countries which have adopted the Euro), the government deficit
decreased from 6.3% of GDP (GDP) in 2009 to 2.1% of GDP in 2015, and the forecast for
the period 2016 - 2017 is of 1.9% of GDP in 2016 and 1.6% of GDP in 2017. In addition to
that, the public debt was expected to record a significant drop from 94.4% in 2014 to
91.1% in 2017. Currently, only 6 states are in the excessive deficit situation, namely:
France, Spain, Portugal, Britain, Croatia and Greece. (European Commission, Stability and
Growth Pact: Fiscal Proposals for Spain and Portugal, 2016)

At the present time, the excessive deficit procedure has been applied in almost all
Member States, except for Estonia and Sweden. Hence, 92.85% of Member States were or
are in the course of an excessive deficit procedure, which means that rules on the
budgetary discipline have not been respected, therefore structural reforms are needed in the
framework of the global financial and economic crisis.

The synopsis of the situation of the countries which were or are in the course of an
excessive deficit procedure is presented in the figure below:
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Dinamica statelor aflate in deficit execesiv 2007-2016
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Figure no.3 The dynamics of states in excessive deficit procedure
Source: own information processing

The result of applying the excessive deficit procedure should have impact on the
deficit and public debtand it should also lead to the strengthening of budgetary discipline,
but the excessive deficit procedure has not proven fully effective as a correction
mechanism. However, France continues to be in excessive deficit procedure after three
extensions of time, and Cyprus has accepted a financial assistance program. (ECA, 2016,
page 67).

If position ourselves in 2008, which is a reference year because it marked the
beginning of the financial and economic crisis, we find that the public debt to GDP
increased on average by over 24% in 2012 in the EU Member States. The factors of the
public debt dynamics are the primary balance, the snowball effect and stock flow
adjustment. The primary balance is the budget balance minus the expense of the public
debt interest, and it is considered also an indicator of financial discipline. The snowball
effect is the effect of the accumulation of public debt and is calculated as the difference
between the public debt interest and the nominal growth rate of GDP. If the interest rate is
higher than the nominal growth rate of GDP, the snowball effect will cause an increase of
the public debt rate to GDP. As a result, the growth of the public debt rate to GDP should
be compensated by the primary balance. (ECA, 2016, pages 69-70).

Romania, as an EU Member State, was in the excessive deficit situation between
2009 and 2013 based on the decisions by the Council to open the excessive deficit
procedure (in July 2009) and to repeal the excessive deficit procedure (in June 2013). At
present, in Romania there isn’t an ongoing excessive deficit procedure, because the country
stands alongside the other 21 Member States which meet the preventive part of the proper
functioning of economic and monetary union mechanism (budget deficit < 3% of GDP and
public debt < 60% of GDP).

The government debt to GDP in the period 2012 - 2014 in Romania is presented in
the table below:
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Table no. 1. ,,2012-2014 Public Debt Situation in Romania”

No. | Indicators Financial year Chain index Fixed
- million Euro - index
2012 2013 2014 Loizno12 | Tooianois | Looianor2

1. | Public debt
54,382.20 | 59,569.30 | 65,946.50 9.53% | 10.70% | 21.26%

2. | GDP 133,905.29 | 144,286.03 | 150,860.61 7.75% 4.55% | 12.66%
3. | The public
debt ratio to 40.61% 41.28% 43.71% 1.64% 5.88% 7.63%
GDP (%)

Source: information processing after the Court of Accounts Report

By analysing the public debt ratio to GDP in the period 2012 - 2014, we find that the
growing trend of the public debt was higher than the GDP growth: Ipp = 21.26% > = Ipp
12.66%. The situation is not favourable even if the level in the period under review is
below the alert threshold of 60% which is provided in the Maastricht Treaty.

The Fiscal Council in Romania in the 2014 report estimated that the impact of state
companies on the budget deficit calculated based on the European System of Accounts
(ESA 2010) is an additional pressure on the budget deficit targets under the Maastricht
Treaty. Thus, the reasons underlying this statement are that the impact is materialized by
issuing state guarantees and, especially by re-classifying a number of state companies in
public administration. Following the analysis by the Fiscal Council, it was concluded that,
subsequent to the re-classification of several state-owned enterprises (according to the
Eurostat methodology on accrual accounting ESA 2010) in the central administration
sector, the general consolidated deficit was positively influenced (ESA 2010) within 2011 -
2014, with the exception of year 2012. At the same time following the re-classification of
state enterprises in the local administration sector, the general consolidated deficit was
negatively affected within 2011 - 2014, with the exception of year 2011. (The 2014 Report
of the Fiscal Council in Romania, page 118)

The situation is presented in the table below:

Table no.2. ,,The contribution of the companies
in the public administration to the budget deficit”

No. Company The contribution of the companies in the public
administration to the consolidated budget deficit (mil. lei)
2011 | 2012 | 2013 [ 2014
1. | Total number of companies in the public administration
| — total amount 1,236.80 -382.70 2,475.30 3,198.20
% - as share in total 96.82% -67.92% 111.25% 100.61%
2. | Total number of companies in the local public administration
| — total amount 40.60 -180.70 -250.40 -19.60
% - as share in total 3.18% -32.08% -11.25% -0.61%
3. | Total number of companies in the local and central public administration
] — total amount 1,277.40 -563.40 2,224.90 3,178.60
% - as share total 100.00% -100.00% 100.00% 100.00%
4. | (%)inPIB 0.23% -0.09% 0.35% 0.48%

Source: adapted after The 2014 Report of the Fiscal Council in Romania
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In order to ensure the sustainability of the public debt of our country, action must be
taken to reduce the budget deficit by: adopting fiscal consolidation measures, ensuring
economic growth, increasing public debt at lower rate than the GDP growth, ensuring the
growth of goods and services export at a higher rate than the increase of the external public
debt, so that the people’s indebtness level is reduced. All these are included in the
governamental public debt management strategy 2015 - 2017.

As the ECA noted in its assessment concerning the effectiveness of the excessive deficit
procedure so far, the procedure has taken into account mostly the public deficit criterion. The
debt criterion has been operational since 2012 and will be applied by all Member States no
earlier than 2020. This is due to the fact that the governments do not exert the same level of
control over the public debt ratio in the GDP as over the budgetary deficit. The arguments
supporting this statement concern the financial transactions, particularly the stock-flow
adjustments, which have a significant impact on public debt in a budgetary exercise. If we take
into account that budget years depend on each other, we are aware that inconsistencies may result
between the deficit based targets and the public debt based targets.

6. Conclusions

In the European context of the improvement of the economic governance framework,
the European Commission has granted the Member States access to information, data, and
tools necessary to calculate the relevant indicators which are used in the budgetary
surveillance process (since the first quarter of 2014). The Commission has also granted
access to information on the return of the key individual fiscal measures, discretionary for
the Member States under excessive deficit procedure with an “ascending” approach. (The
ECA, 2016, page 132).

Given the fact that currently only 6 countries (Croatia, France, Greece, Portugal,
Spain, and the UK) out of the 23 Member States under this procedure in November 2011
are using the excessive deficit procedure, we can state that claiming that structural reforms
have been implemented while the micro and macro environment has undergone change.
Consequently, the excessive deficit procedure has been improved though reforms aiming at
strengthening the financial discipline.

Thus, since the "economic governance package" reform in 2011, the debt criterion
implying an average annual reduction of 0.2% of the difference between the actual debt
level and the reference value of 60% at a time, for 3 years, has been made operational.
Basically, the 23 Member States undergoing the excessive deficit procedure in 2011 fall
under this reform.

The research carried out emphasized a particularly important issue, namely the data quality
of public finance statistics depends on the quality of information provided by the system of
public accounting in the Member States. The public sector accounting systems in the Member
States are currently undergoing a process of harmonization and improvement: at microeconomic
level, we can talk about financial reports based on IPSAS standards, developed on the basis of
IFRS and EPSAS standards under development on IPAPS basis, while at macroeconomic level
we can talk about statistical reports, namely government finance statistics — GFS, national system
of accounts — NSA and the European system of accounts - ESA.

Our conclusion concerning the question of our scientific approach is that the stability
of the public finance has been and still is vulnerable and that is why most of the Member
States were, until now, subject to the excessive deficit procedure.

The limits of our scientific approach are set by the current state of information
available from public accounting and public finance statistics, by the changing conditions
of the economic environment, and by economic crisis cases which the Member States
experience.
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ACCOUNTING PRACTICES DURING THE ECONOMIC CRISIS
Erincz, Alicia'

Abstract

The economic crisis can be defined as a sudden disruption of the economic conditions, a situation
wherein a country's economy is experiencing a significant drop in activity, driven by a financial overset.

Coping with an economic crisis, is also to withstand a drop in the gross domestic product, lower
liquidity and price increases due to inflation

Responsibility of the accounting policies is to ensure that the business has a real benefit for
reimbursement of the investment made.

1t is therefore imperative that in time of crisis, this important feature of accounting policies to help in
solving business problems related to pressures arising from the crisis.

This article aims to analyse accounting practices during important times of crisis respectively the
Great Recession of 1930 and 2008 Global Economic Crisis..

Keyword: Economic crisis, accounting policies, investment, recession

JEL Clasification: B2, M40,M41

Economic crisis can be characterized by a deep instability, therefore being
accompanied by an increased volatility and uncertainty. In crisis situations we are in a
permanent state of unease and uncertainty in relation to the future, fear or even panic. Our
defence and preservation instinct prompts us to sometimes behave irrationally and to
accentuate even more this volatility as each of us, with the ability we have to screen the
information and understand the phenomenon in our own way transposing it afterwards in a
certain behaviour related to the market.

The question is how high does the inflation, unemployment or a country’s GDP
decrease should be, to be able to appreciate the beginning of a crisis.

The recession is set to have been settled when after two successive trimesters we are
dealing with a country or regions’ GDP decrease.

The economic crisis can be defined as "a significant decline in the economic activity
for several months mirror a reduction in GDP, decreased individual income, employment
reduction, reduced industrial production and consumption*.?

These crisis are classified as social crises (inflation rising unemployment, poverty) in
financial crisis (increased volatility in the capital markets, decrease of the stock exchange
and their spectacular return), political crises (which can degenerate into wars), local or
international crises caused by natural disasters or economic widespread crisis. More often
than not, it is difficult to say when a financial crisis becomes an economic one, or an
economic crisis generates a financial crisis or vice versa. Actually we always talk of an
economic crisis generated either by financial, political or social reasons. The financial
crisis 1S a manifestation of the economic crisis and reflects a lack of
confidence in the financial system, a significant decrease in the volume of transactions on
the stock exchange, a misadjust in the market mechanisms.

The stock exchange is the barometer of the economy; it is the one that transacts
business of different sizes and from different sectors of the economy. When the market of
such businesses (real estate, oil market, labour market) suffers from maladjustment or
important corrections they are certainly reflected in the profitability of businesses listed on
the stock exchange and, consequently, in the price of financial assets (stocks or bonds) that
always depend on the investors’ expectations. The panic regarding this phenomenon in
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economics does nothing but to emphasize such corrections and induce new uncertainties in
the economy. Then under these circumstances the savings and investment are reduced and
then market interest rates grow. Unfortunately we are talking about a crisis only when its
effects are affecting a large number of individuals and companies. But crises can exist in a
dormant state and may not be so visible in a given period, although they are slowly
deteriorating our existence.

There have always been periods of crisis over time, and further I will treat one of the
most important the Great Recession of 1930 and implications of the accounting practices
during this period.

1.THE GREAT DEPRESSION FROM 1930

The world economic crisis started in 1929 and lasted until 1933, being the longest
and severe economic depression the industrialized occidental society has been through.

It caused fundamental changes within the structure of the economic institutions,
macroeconomic as well as in the economic theory.

Although it started in the USA, the great Depression incurred a drastic decline of
productivity, a severe unemployment rate in almost all of the world’s countries.

The crisis started in the USA in October 1929 was the most severe ever known by the
capitalist system, as far as the size and durations are concerned, as it affected the entire
world except URSS and prolonged in some countries until 1935, if not even until 1939,
with the start of the Second World War, to which start, actually contributed.

The economic crisis of the interwar period was one of overproduction aggravated by
the deep decline in the purchasing power of the population. Worldwide it exploded in mid-
1929, affecting the production of iron, copper, steel, coal, salt, leaving huge amounts of
unsold goods in warehouses.

After a period of fantastic growth there was a period of recession, with devastating
effects on almost everyone.

At the time, the US industry produced about half of total industrial output of the
world. Regarding the stock market, it has increased spectacularly for 8 years prior to 1929,
the Dow Jones index rose by over 600%. Mainly this was due to the fact that investments
on the stock exchange were seen as a way of enrichment, then the standard of living being
high, Americans could afford to make savings, money that were then invested in the stock
market. Concurrently, because banks were easily granting loans, the Americans were
investing borrowed money from the bank into stock exchange.

In addition, at that time, the legal framework was not a well-tuned, so that companies
could increase their capital as they pleased by issuing new shares.

Then they traded "in margin", i.e. paying only a fraction of the value of shares,
proceeding to sell them afterwards, in a few months at a higher price, which led to the
creation in fact of a giant pyramid scheme considering most of the money invested on the
stock market did not exist in reality.

2.THE CRISIS IN ROMANIA

The situation was reflected immediately worldwide also, each country being hit in
turn by the fall in the US stock market.

The situation in Romania was similar to the one in the USA, the country being in
process of modernization, people, especially peasants, making loans to modernize the
agriculture. Also, industrialists were engaged in various projects to develop their
businesses. But at that time began to feel the effects of the recession in the US.
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An investigation of the Ministry of Agriculture conducted in 1932 indicated that
nearly 2.5 million farmers had to repay debts contracted by 1931, worth 52 billion lei. The
debt comprised only claims on banks and not the debts from individual to individual,
estimated at nearly 20 billion. The reality was alarming: in each village or commune being
one or more lenders, Romanian, but mostly foreigners.

In the early 1930s, the price of the quintal of wheat fell below the level of
expenditures made to harvest it. Great proprietors, who had made considerable financial
efforts for the automation of the agricultural process, reached insolvency.

Agricultural goods, being unprotected by any customs measure, were left to the
discretion of the international competition, which contributed to lowering the respective
prices by 60-70% over the period 1928-1929.

3.BANK FAILURES FROM 1930

The Romanian financial system began to be seriously affected starting 1930. It was
then when companies with foreign capital withdrew from the Romanian market, trying to
limit their losses and to salvage a smattering of profit. According to unofficial estimates,
between October 1929 and July 1931 were withdrawn from Romania over 17 billion lei.

Therefore, the banking system collapsed, the most resounding bankruptcies during
that period being the Romanian Land Bank and the Bercovici Bank, both in Bucharest. The
banking crisis, announced since 1930 created a real panic among depositors, people
beginning to massively withdraw the deposited money.

The crisis still felt different from one family to another. The only Romanians
unaffected by the crisis were those who lived from their own production without being
forced to buy something from the market.

The main anti-crisis government measures were translated into collective discharge
and reduction of the officials' salaries. In 1933, the nominal wage index decreased in
comparison to the outbreak year of the crisis, to 63.1%. Also, the authorities decided to
force grain exports, while trying to apply a law conversion of agricultural debt.

The state budget remained in deficit for three consecutive years, resorting to
increased taxation, while refinancing the deficit by employing more re-stabilizing loans. In
the area of monetary circulation, the credit crunch has led in the summer of 1931, to the
collapse of big banks such as the General Bank of Romanian Land, Bercovits Bank or
Marmorosch Blank, the assets were taken over by the National Bank, afterwards being
transferred to the state and to other banks.

4.GLOBAL ECONOMIC CRISIS OF 2008

The second half of the twentieth century was a calm period, but the economic crisis
of 2008 was nevertheless the result of problems accumulated for decades. The subprime
mortgages and the US are not the only reasons for it, the causes being more and more
extensive. Economists Nouriel Roubini and Stephen Mihm give some very clear
explanations in the book "Crisis Economics", referring to both the recent crisis and the
previous ones, namely:

Crises are based on speculation on an asset class, e.g. real estate or shares.
Sometimes it is a technological innovation leading to its formation, but in 2008 it was
especially about a financial innovation. Asset prices are greatly inflated due to
indebtedness of those involved with the speculative game. It is the period wherein the loan
is cheap and easy to obtain, so it is easy to buy the desired assets, people get bolder and
continue to buy including riskier assets within that category such as shares in small
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companies, newly listed, with low profits and big promises. At one time an event occurs
(such as the bankruptcy of Lehman Brothers in 2008), but that is not the true cause, but
that the bid for assets artificially inflated exceeds the demand (because prices have become
too high or the central bank increases interest and the credit is more expensive etc). Prices
begin to fall, those who borrowed from banks selling the assets cheaply to submit the
required guarantees. In this way, the indebtedness makes the collapse much steeper than
normal.

In the years before the crisis the shadow banking system proliferated, namely
institutions that look like banks, act like banks borrow and give loans like banks, invest
like banks but are not regulated as banks. Some examples: investment banks, financial
investment services companies, non-bank mortgage lenders, structured investment
vehicles, money market mutual funds, investment funds with hedging. They risked
massively by excessive debt and the accumulation of "toxic" assets on their balance sheets.
Because they were not regulated, the state was not forced to rescue them, but had no
choice, because they would have dragged into the abyss also the innocent ones..

Financial innovations have reached unprecedented levels before the crisis. A big
problem was the securitization that turns some illiquid assets such as mortgages in liquid
assets, traded on the free market, which have spread worldwide (50% of which were sold
outside the US) ..

Globalization has had its contribution to the fact that things have gone too far in the
US: there is a surplus of money in Japan, Germany, China, emerging countries, but citizens
of these countries were not satisfied with the US government securities only, thus they also
bought many securitized products because they had better yields. US got to lead an
existence far above the possibilities for too long because it is a superpower. If it were an
emerging economy, investors would have retired long ago.

The current crisis is the effect of several financial mistakes, says Joseph Stiglitz and
the reconstruction cannot be done overnight and it should be done long term. Saving rate
went near zero in the US. Even after the slight recovery of the banking system, saving will
not increase very much.

"Now the saving rate is somewhere around 4-5% and some analysts believe it will
reach 10%," says Joseph Stiglitz.

According to Joseph Stiglitz, the curve evolution of this crisis will not be V-shaped,
but will have more of an L-shape. The unemployment rate rapidly rising to 8.9%, does not
highlight the seriousness of the economic situation.

"There are many individuals who have lost their permanent jobs and now work part-
time. They are not included in the unemployed category. The number of individuals who
lost their homes is in the millions, which is a social problem rather than an economic one".

The end of the recession does not coincide with the moment of the return to
economic growth, but with the time when individuals will regain their jobs.

"The nature of the market economy in the US: we have a situation with hundreds of
thousands of homeless people and many homes without inhabitants. It is a problem!
Unfortunately we cannot put people in inhabited homes. When officials say that the
recession is approaching to an end, refers to the moment when growth is again positive.
But for citizens, the end of the recession is when they regain their jobs ", says the former
World Bank chief economist.

"I think that most likely would be a cataclysmic political event such as Brexit. In
other words, the member countries of the Eurozone are Democrats and one can see a
hostility growing against the euro, a hostility which, unfortunately, extends toward the
European project and liberal values "
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"It will be the end. What will happen shall be a concrete consensus that Europe is not
working anymore", so it will be decided to give up the single currency and to keep the rest.
"My concern is that just a political event (like Brexit) will be the catalyst for the

9 1

change”.
5.ACCOUNTING PRACTICES DURING THE ECONOMIC CRISIS

Many researchers believe that changes in accounting regulations are correlated with
economic crises.

Referring to the Great Recession of 1930, it brought major changes to the laws to
protect investors from the US, immediately after the collapse of markets in 1929. Some
researchers believe that the weakness in accounting is evident in the period following a
crisis.

But to determine how weak the accounting practices are during and after an
economic crisis requires a theory on how ideas and accounting practices are evolving.

There hypotheses on the evolution of accounting around crisis around as appearances
of rapid change in the period of relative stagnation in agreement to the punctuated
equilibrium (Eldredge & Gould 1972)

It is possible that the evolution of accounting to have been characterized by
significant discontinuities compatible with punctuated equilibrium theory.

For example the introduction and adoption of the LIFO method was probably linked
to the wave of inflation after the Great Recession (Moonittz1953; Davis 1982).

6. ACCOUNTING PRACTICES DURING THE GREAT RECESSION

Between 1920 businessmen were allowed to regulate their own businesses,
accountants being those who assisted with the preparation of information on costs,
production and sales that were sent to the Department of Commerce.

Before 1930 no law was forcing companies to audit their financial statements (Zeff,
2003: 190).

Even the public sector generated fewer requests for financial audit reports, wherefore
the accountancy sector has promoted other services that could be offered to businessmen
within the period.

Namely budgetary plans, implementation of cost systems, management techniques.

These were extremely important for accepting the status of public accountants.

Meanwhile the role of accounting practices has increased, often being associated
with practices to minimize taxes (Mellon, 1924).

Great crisis incurred laws on bankruptcy that brought an important change on the
content of accounting registers, changes in the accounting regulations of the respective
countries bringing them to an agreement on the international accounting standards.

During the Great Depression the American Institute of Accountants issued the Fiscal
Statements Audit. This document was one of the first attempts of the institute to provide
some guidance to the accountancy profession, but practitioners of those times were not
prepared for the uniform accounting concept.

Many accountants believed that the issuance of the document "Uniform Accounting”
created the illusion that there were accounting and audit procedures, with a wide range of
use, which led to complicity from both the businessmen and the profession.

! Joseph Stiglitz
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In 1927, the Stock Exchange of New York has appointed Price Waterhouse & Co. as
accounting adviser, being George represented by George 0.May who "gained a freedom of
time and action that allowed him to lead the profession towards some reforms urgently
required" ( Carey, 1969: 244).

His objective in conjunction with that of J.M.B Hoxsey who was appointed executive
assistant to the Securities Commission was to "make the tax statements of listed companies
to be both informative and clear as possible" (Carey, 1969: 245).

Then came the Stock market crash and only in 1933, the Special Committee of
Cooperation of the Stock Exchange in New York, presented the first project of accepted
accounting principles.

The result was then published in the Company Accounting Audits, which listed five
basic principles with reference to the most opened abuses during those years:

e No loss of profit
No spending surplus reproached to release revenue account
The surplus earned before an acquisition is not earned surplus of the source
Dividends on treasury bills is not revenue
Effects and receivables due from members or employees must be presented
separately

The 6th principle, namely the donated capital cannot result in acquired surplus, was
added to the 1934 annual meeting of the Institute.

Abuses on the stock market in the late 1920s, culminating with the Great Crash of
1930, along with teaching and inadequate accounting statements were proof of the need for
reform.

Later there was a tendency among academics, researchers, managers of institutions
and even politicians, to blame accounting regulations of the countries affected by the
financial crisis and to ask governments and other accounting institutions to strive to adopt
IAS and IFRS.

Moreover, many believe that if the countries affected by the financial crisis will
adopt IAS and IFRS, will be able to avoid future crises.

7.ACCOUNTING PRACTICES IN THE GLOBAL ECONOMIC CRISIS (2008)

During the global economic crisis we are talking about accounting practices much
more evolved and since now available in a single reporting system.

There are common standards regarding activities outside the balance sheet and
accounting for financial instruments.

These tools work to analyse accounting losses from loans within projects related to
financial instruments.

Thus a joint approach has been tried to the financial crisis and the overall aim to seek
convergence between IFRS and US GAAP described in a Memorandum of Agreement first
published in 2006 and updated in 2008.

Moreover councils expressed their commitment to work together for common
standards through the development of building projects of accounting practices.

They wanted to examine the books of loan losses, including losses patterns incurred
and predictable patterns.

It was also established the presentation of financial statements, the fair value
measurement of financial instruments with characteristics of equity.

Several actions were undertaken during this period of crisis of Financial Crisis
Advisory Group (FCAG) and Expert Advisory Panel on Fair Value in the Market declining
(EAP), namely:
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Effective Financial Reporting

The limitations of financial reporting

Convergence of Accounting Standards
Independence and accountability of standards bodies

8.CONCLUSIONS

Economic crises brought as a consequence the improvement of accounting practices.
Accounting standards can have huge implications for business, which is why the
authorities and competent bodies should always be concerned to better reporting, fair,
providing to the users of financial statements a true and fair view on companies, profits and
capital.

Accounting standards are profoundly involved in the economic crises, crises
themselves have shaped the evolution of accounting.

Crises cause changes in accounting regulations, always bringing novelty in the area
of accounting.

The desire for safety during these times of crisis led to more growth and improving
accounting practices, because accountants could not provide in those periods all the
garanties for their work.

Just having a good accounting system in place, we may in the future to prevent
economic crises, only through a system of accounting principles, that make it impossible
registering fraudulent financial transactions.

The fact is that crises have led to revision of accounting standards, and even made a
step forward in terms of improving these standards, they have added a greater degree of
difficulty, so users of the financial reports have a true image on them.
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HOME INSURANCE, A SOCIAL PROTECTION INSTRUMENT BY
REDUCING THE IMPACT OF NATURAL DISASTERS

Bogdan Narecis, F?r;escu1
Elena Doina, Dascilu’

Abstract:

This scientific approach addresses the issue of Romania home insurance in the context of the
changes in the legal framework, namely in context of establishing the Insurance Pole against Natural
Disasters. The research has as its starting point the need to reduce the risk of natural disasters in our
country and it highlights the home insurance market dynamics between 2008 and 2016 in order to identify
the market malfunctions. We have intended to answer the following question: "How the home insurance
market can be made more effective?” The research hypotheses in order to give possible answers are the
following: "Is the national legislation in force an appropriate framework?", "Has the home insurance market
segment been supported by the national authorities upon models from developed countries?"

Keywords: home insurance market, social protection, insurance pole against natural disasters, risk
of natural disasters

JEL Classification: G22
1. Introduction

The protection of the population against the effects of natural disasters must be a
priority of the public policies in Romania, mostly due the fact that the effects of such
events are extremely difficult to manage by the central and local public authorities. In
addition to the specific measures meant to prevent and minimize the effects of natural
disasters (for example, building consolidations, embankments, etc.), it is very important to
identify effective solutions to guarantee the financial capacity of the citizens to rebuild the
damaged households and thus to avoid the risk that unforeseen expenses occur in the
public budgets.

From this point of view, providing home insurance with a wide level of coverage is
both a solution to protect the property and the individual interest of each citizen, and a way
to ensure macroeconomic stability and predictability, by preserving the assets of citizens
and minimizing the allocations of public funds required in case of state emergency
situations.

2. Research Methodology

The research methods that were used were descriptive methods that is case studies,
to give a more complete picture of home insurance situation in our country. The research
was for years 2009 - 2015 and tried to answer the main question: "How can the home
insurance market can become more efficient?"

3. Natural disasters, a serious threat to Romania

Romania is a country with particularly significant exposure to the risk of natural
disasters. Events like the earthquake in 1977, which caused significant losses — of billions

'Associate Professor, Ph.D., Alexandru Ioan Cuza University of Iasi, Faculty of Economics and
Business Administration, Romania, firtescu@uaic.ro
2 Professor, Ph.D., Vicepresident of Romanian Court of Accounts, doina.dascalu@rcc.ro

143



of Euros — can repeated at any time, therefore it is very hard to absorb and manage by
public resources the social and economic impact of such events.

The statistical analyses on the history of earthquakes in the Vrancea area showed an
increasing trend of seismic activity. For the centuries ahead, it is expected to increase in
the incidence of earthquakes with magnitude of at least 6.7 ° Richter. (Amaritei, 2012)

Regarding the effects of a major earthquake, the estimates undertaken by the
famous company AON Benfield, at the request of the National Association of Insurance
Companies in Romania, show that a similar event to 1977 earthquake in Romania would
affect about 850,000 households and cause damages of over 6.5 billion Euro. (Badea,
2016)

Moreover, in addition to major events such as earthquakes, the experience of past
decades has shown us that our country was constantly exposed to major risks of floods and
landslides, which have caused considerable material losses every year. The Romanian
Waters National Administration, in its the hazard and potential risk maps, published in
2014, showed that in Romania there are "375 sectors with significant potential risk of
flooding on 313 rivers, which covers about 16,000 km2, that is 20 % of the cadastral
hydrographic network of Romania ". (Romanian Waters National Administration, 2014)

To exemplify the catastrophic consequences of such events, we refer to the latest
statistics of year 2015, during which more than half of Romania counties (28 counties)
were affected by floods; it is estimated that the impact cost due to flooding reached 260
million Eur. (Romanian Waters National Administration, 2015)

4. Natural Disasters Insurance Pool — a social protection solution for
homeowners in Romania

Given the high risk of natural disasters and the need to find a suitable solution for
our country, Romania has developed, together with the World Bank, a project whose aim
was How to Mitigate the Risks caused by Natural Hazards and to prepare for
Emergencies. Following this project, it resulted the need to implement a national home
insurance against disasters program. Consequently, at the end of 2008, Law 260
concerning the mandatory home insurance.

The main new element of this law was that home insurances became mandatory and
a new entity to take over the insurance risks of earthquake, floods and landslides was
established. The technical solution was the establishment of an insurance pool (Natural
Disasters Insurance Pool - PAID), whose shareholders are 13 insurance companies in
Romania.

The international experience should be a model for Romania. In this respect, it is
extremely important to note that the solutions must be implemented before natural disasters
occur, and not as a consequence of natural disasters.

Given the severity of natural disasters, and the need to empower extremely large
financial resources, worldwide insurance pools were set up after disasters stroke. We
would like to present the examples of Turkey, Taiwan, New Zealand and the Caribbean
region.

In Turkey, after the 1999 devastating earthquake, which caused losses of over 10
billion Euros, household insurance became mandatory and the Turkish Compulsory
Insurance Pool (TCIP), managed by a state entity, has been established. The development
of this system has encountered significant difficulties, its coverage is currently below 50%,
although an insurance policy costs less than 40 Euros. (http://www.lasig.ro/Romania-si-
Turcia-Modele-actuale-ale-sistemelor-de-asigurare-obligatorie-a-locuintelor-articol-3,100-

51691.htm)
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In Taiwan, following the devastating 1999 earthquake (7.3 on the Richter scale),
the Taiwan Residential Earthquake Insurance Pool (TREIF) has been established. The local
insurance companies, which are members of TREIF, cover risks up to 5 million Euros, and
1.2 billion Euros are taken and placed by TREIF to international reinsurance companies.
(Bulugea.pptx, 2010)

In New Zealand, following a number of major earthquakes, a government agency
dealing with managing a compensation fund in case of wars and earthquakes has been
established since 1942, and it has been gathering funds from a surcharge applied to all fire
policies. In 1988, this government agency turned into Earthquake Commission, an
independent commercial entity, which still preserves the state guarantees in case of
exhaustion of its own funds. After that, the insurance remained mandatory only for those
who purchase an insurance policy for fire risks. (http://www.eqc.govt.nz/about-eqc)

In the countries of the Caribbean region, following the 2004 natural disasters, a new
independent entity has been establish (The Caribbean Catastrophe Risk Insurance Facility -
CCRIF). This entity has been dealing with the reinsurance international markets, and has
acted as an intermediary between the member countries and the international financial
markets. This new entity took the form of an insurance pool for several countries in the
region.

Thus, the international experience shows that the establishment of an insurance
pool meets the need to create a very solid financial structure, able to tackle major
challenges, such as disasters caused by earthquakes. Also, another main target in
establishing insurance pools is the provision of social protection to the citizens through the
opportunity of purchasing an insurance product at a low cost. That is the reason why the
implementation of a "social" solution can be achieved either through direct state
involvement in managing the insurance pool or by the state taking over a part of the risk or
providing state guarantees.

As for the compulsory system of home insurance that has been established in
Romania by Law no. 260 of 2008, the new insurance pool (PAID) began to work after two
years since the adoption of the law. The first mandatory home insurance policy (called
PAD), was issued on 15 July 2010.

Given the necessity to adopt a comprehensive social protection solution (home
insurance at a price which most Romanian citizens can afford), the law has imposed PAD
policies for fixed insured amounts, depending on the type of the building, of 10,000 Euros
(constructions whose exterior walls are made of unburnt brick or of any other materials
which were not subject to heat and/or chemical treatments) or of 20,000 Euros
(constructions whose resistance structure is made of reinforced concrete, metal or wood, or
with exterior walls made of stone, burnt brick, wood or any other materials which resulted
from a thermal and / or chemical treatment) for which the insurance policies cost 10 Euros
and 20 Euros.

The peculiarity of this system is the fact that the PAD is a first risk policy, which
means that regardless of the house value, the events resulting in damages up to 10,000
Euro or 20,000 Euro will be fully compensated, thus giving the owner a full protection
within the insured amount of money. Unlike the PAD policy, in optional insurances of
proportional kind, the compensation is charged in proportion to the ratio of the insured
amount, stated on the policy, and the value of the insured property. For this reason, in case
of an optional proportional policy, with an amount of 20,000 Euros insured, for a property
value of 100,000 Euro, the compensations paid by the insurers represent only 20% of the
damage.

Basically, if we compare the PAD insurance policy features with those of an
optional insurance policy, we note that the mandatory policy has the advantage of giving a
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full protection for damages of up to 10,000 Euros or 20,000 Euros, but limits itself to the
three kind of risks, namely earthquake, floods and landslides risks. Obviously, a complete
protection, both in relation to a compensation to the full value of house and a coverage for
all the other building specific risks (for instance, fire risk) involves the purchase of
additional optional insurance policy.

5. The evolution of the main indicators concerning home insurance in Romania

Although Romania is a country highly exposed to natural disasters, the
underdevelopment of the insurance market and its low level of coverage is a constant
phenomenon throughout the past decades, both in case of the compulsory home insurances,
and in case of the optional policies.

Beyond the economic problems, such as the low income households, the main
reasons which led to the establishment by law of a compulsory insurance mechanism were
the extremely low level of financial education and the people’s lack of confidence in the
insurance industry.

For this reason, the analysis of the home insurance market should start from a
broader context that is the context of the entire insurance market in Romania. The
insurance market in our country is the last in the rankings in Europe as the penetration of
insurances at the end of 2015 was of nearly 1.23% of GDP. (FSA, 2015)

This percentage is much lower than the European average. In the developed
countries it reaches even 10% of GDP. Compared with the period of the economic boom,
that is 2006 - 2008, it recorded a declining trend. Moreover, we need to say that the
insurance market in Romania has been and continues to be mostly a car insurance market
(particularly, civil liability car insurance - RCA), and that the development of the
remaining classes of insurances is extremely low.

The analysis of the home insurance evolution was based on the indicators
included in the periodic reports issued by the supervisory authority (the Insurance
Supervisory Commission for the period before 2012, the Financial Supervisory Authority
after year 2013). Table 1 and Table 2 present the evolution of the number of contracts and
their coverage compared to the total number of households over the period 2009 - 2015:

Table no.2
The evolution of the number of contracts and of insurance coverage
in case optional home insurance in Romania

Indicators Optional insurances

2009 2010 2011 2012 2013 2014 2015
Number of | 1,528,253 | 1,714,393 | 4,392,647 | 3,324,910 | 2,462,765 | 1,830,996 | 1,786,112
contracts
Number of | 8,384,972 | 8,427,941 | 8,722,398 | 8,760,923 | 8,799,832 | 8,840,595 | 8,882,090
households
Coverage 18.20% 20.30% 50.40% 38.00% 28.00% 20.70% 20.10%

Source: Annual reports by the FSA
Table no.2
The evolution of the number of contracts and of insurance coverage
in case mandatory home insurance in Romania

Indicators Mandatory Home Insurance — PAID

2009 2010 2011 2012 2013 2014 2015
Number of - 367,287 574,229 331,131 736,318 | 1,491,329 | 1,590,954
contracts
Number of | 8,384,972 | 8,427,941 | 8,722,398 | 8,760,923 | 8,799,832 | 8,840,595 | 8,882,090
households
Coverage 0.00% 4.40% 6.60% 3.80% 8.40% 16.90% 17.90%
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As shown by the aggregate national indicators show, the development of the home
insurance market in Romania is very low. We note that the two categories of insurances,
the mandatory ones and the optional ones, have had different trends over the past 3 - 4
years. Thus, on the one hand, we are witnessing a sharp decline in the optional insurances,
from more than 4 million contracts in 2011 to less than 1.8 million contracts in 2015, and,
on the other hand, we are witnessing an uptrend in the share of mandatory insurance.

As a result, although the compulsory insurance had an extremely shy start (from its
debut in 2010 to 2013, its evolution dropped below 1 million contracts), over the past two
years an increasing trend in terms of coverage has been recorded and, at the end of 2015, it
reached roughly 1.6 million insurance policies in force. Moreover, the latest statistics
issued by PAID show that, in 2016, a slight upward trend has maintained, so that, on 31
August 2016, 1.73 million PAD policies were in force. (https://www.paidromania.ro/
statistici-lunare)

To identify the reasons and explanations concerning the oscillations and
contradictory developments of the two segments of home insurance, namely the mandatory
ones (PAD) and the optional ones, we must analyses which the main factors that
influenced the emergence and further development of PAID were.

The foundation of Law no. 260 of 2008 on compulsory household insurance —
which supported the emergence of PAID and of mandatory household insurance in
Romania — was the need to apply the principle of social solidarity and to support the
population, so that the segment of citizens receiving an insurance premium at a reasonable
value to be as broad as possible, by including all households in Romania into the
insurance.

Basically, unlike the regular mechanisms of the insurance industry, in case of the
mandatory insurance policies (PAD), the tariff is set uniformly for all households,
regardless of various geographic areas or other risk criteria that normally apply in the case
of certain types of optional insurance, which shows the social nature and high degree of
mutuality of insurance sold by PAID.

Given the major social implications and the special interest of policymakers and
government in the public awareness with respect to the compulsory insurance, the original
law, which had been adopted in 2008, suffered quite frequent changes, equally influencing
both the development of the new compulsory insurance, as well as the development of the
optional insurance market.

We present below the main amendments made to Law no. 260 of 2008 concerning
the compulsory home insurance, by highlighting the impact on Romania’s home insurance
market:

e November 2008 - the emergence of the law. Up to PAID operationalization, no
immediate effects occurred on the optional home insurance market. The upward trend has
continued.

o July 2010 - PAID started to issue optional insurance policies. Under law of 2008,
at the expiry / renewal of an optional insurance policy, homeowners are obliged to first
purchase a mandatory policy for the amount of 10,000 / 20,000 Euros; as for the remaining
value of the dwelling, the homeowners can purchase an optional insurance policy.
Currently, it is expected that the optional insurance will be directly affected because of the
loss of a market segment.

o In December 2010, by Law 248 of 2010 significant changes were made to the
existing legislation, one of the main additions being the removal from the scope of Law
260 of 2008 of the obligation to conclude PAD for "natural and legal persons who have
concluded an optional home insurance covering all risks set out in the compulsory
insurance”.

147



This amendment maintains the requirement of purchasing a home insurance policy,
but practically leads to the liberalization of the competition between PAID and other
insurance companies. The immediate effect of this measure was the exponential increase of
the coverage in case of the optional insurance (the optional policy has become an
alternative to the mandatory policy), but it discouraged the first steps and cut PAID’s
development enthusiasm.

Consequently, in 2011, following the legislation amendments and the emotional
impact emerged due to the obligation to purchase a new compulsory insurance, the
optional insurance reached a historic high level of about 4.4 million contracts. Also in
2011, which was the first full year of operation for PAID, only 574,000 PAD policies were
registered (below 7% of coverage). That level was well below the expectations and far
away from the number of insurance policy holders which an insurance pool should focus
on.

Subsequently, in 2012, due to the lack of administrative control measures in
relation to the compliance with the regulations on compulsory home insurance purchase,
the insurance coverage has decreased, both in the optional insurance policies and in the
mandatory insurance policies.

o In July 2013, in the context of the coverage decrease and the dramatic drop
in the number of the compulsory insurance policies, in order to revitalize PAID, the
legislator brought a new structural change on the functioning of home insurance in
Romania.

Thus, the amendments brought by Law no.243 placed PAID again in the position of
sole provider of insurance for the 3 risks (earthquake, flood, landslide), for a coverage of
10,000 / 20,000 Euro.

The insurance companies have now the possibility to issue policies for other risks
(e.g., fire) or, in case of the 3 risks - only for amounts of money exceeding the limits of
PAD. The immediate impact of this measure was the transfer of a substantial portfolio part
from the insurance companies to PAID.

That reflected in the significant decrease - less than 1.8 million optional insurance
policies in 2015, and at the same time the increase to almost 1.6 million PAD policies.
However, the insurance coverage remained at less than 20%, which means that more than 7
million households were not insured by PAID.

o Following the measure taken in 2013, in July 2015 (Law no.191/2015),
additional amendments were made to the legislation on compulsory home insurance in
Romania, the main change being that the issuance of an optional insurance policy depends
on the proof that a prior PAD compulsory insurance policy was purchased.

The purpose of these changes was to support PAID and increase the coverage by
requiring everyone who has an optional insurance policy to prove the existence of the
mandatory home insurance policy as well.

The effects of this change were felt immediately, as until 30 June 2016, there was
an increase of roughly 230,000 PAD insurance policies (PAD 1.73 million PAD policies
on 30 June 2016, compared to 1.5 million PAD policies on 30 June 2015), but in return
there was an identical decrease in the number of the optional contracts (from 1.79 million
contracts on 30 June 2015 to 1.53 million contracts on 30 June 2016). (Financial
Supervisory Authority, September 2016).

Thus, as it easily can be seen in figure no. 1, the home insurance development in

recent years has been directly influenced by the many legislative changes in this area:
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6. Conclusions and solutions regarding the improvement of the home
insurance framework in Romania

The attempts made by political factors to impose a mandatory insurance policy
model in Romania and support PAID have proven themselves ineffective so far. In terms
of protection against natural disasters, less than 20% of the homeowners in our country
have a PAD insurance policy, which means that more than 7 million households are not
covered by insurance.

Repeated legislative changes not only did not lead to an increase in the coverage,
but also affected the existing portfolios of optional policies, which have reached a record
low compared to moment of entry into force of Law 260/2008 concerning mandatory home
insurance.

Although the law provides penalties for those who do not purchase home insurance
(a fine from 100 lei to 500 lei), the local authorities empowered to impose these fines have
not made any approach in this direction. For more than 5 years, a general lack of financial
education and discipline among the communities in Romania has been tolerated by the
local public authorities.

An artificial solution of legislative nature (the prohibition to purchase an optional
insurance policy for the PAD uninsured homes) is not a realistic method to increase the
insurance coverage and it negatively influences the development of the optional home
insurance segment.

PAID was established as a social solution with a high level of mutuality, but the
viability of this protection tool for all citizens is subject to obtaining a degree of insurance
coverage as large as possible, by guaranteeing a dispersion of risk on a greater number of
households. But, in this case, maintaining the level of coverage below 20% may bring
doubts about the sustainability of the mandatory insurance framework, both in terms of risk
of adverse selection (focusing in the portfolio on only some buildings, highly exposed to
the catastrophe risk), and in terms of estimated insufficiency charge of the initial premium
(the initial insurance premium calculated on a broad portfolio of clients has remained
unchanged, respectively 10 / 20 Euros).
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PAID has been regarded with skepticism by some of the experts in the field,
because the government’s intention to implement a social solution (with discount rates,
unique all across the country) solely by funding the private investors was highly criticized.

From this point of view, we find ourselves in a seemingly paradoxical situation:
capping the tariff and the low level of coverage are causing an overly high exposure to
PAID and its shareholders, so that an increase in coverage would be equal to accumulating
a further exposure and may lead to an interest decrease in business development by its
shareholders. Moreover, PAID has not carried out an aggressive awareness campaign to
win a higher market segment, therefore the task of coverage increasing remained solely on
the shoulders of the legislator.

The main topics and solutions to improve home insurance in Romania must be
targeted towards two main goals, namely:

a) Ensuring the sustainability of the insurance system (the ability to cope with
compensations for damage following a natural disaster),

b) Increasing the insurance coverage.

a) In terms of ensuring the sustainability of the insurance system, we consider
that the establishment, by will of the Parliament, of a new PAID entity with an essential
social role, the legal granting of a monopoly to PAID on in its segment of activity, as well
as the use of a premium charge regulated for the PAD insurance, and the establishment by
law of the mandatory requirement for the owners to insure all households with policies
issued by PAID are arguments supporting the opportunity and necessity of a more active
and direct government involvement in the functioning of PAID.

From this point of view, the situation in Romania is quite unusual, as the
international models of social protection and response following a natural disaster have as
a common goal the direct involvement of the state (either as a shareholder or as guarantor),
the insurance pools against disasters being public entities in most cases, serving the public
interest.

Therefore, in Romania we are witnesses of a paradoxical situation where PAID is
essentially a private entity whose inherent purpose is to gain profit. On the other hand, the
current crisis in the insurance market is a premier in the insurance market, with the top two
insurers in Romania, Carpatica and Astra, which are also PAID shareholders, going
bankrupt. These crisis situations have led to public mistrust towards all products on the
insurance market, and have affected both the strength and the image of PAID.

At the same time, recent discussions in the public environment on the necessity to
reevaluate the level of the insurance premium for the policies or to establish a PAD
franchise raise questions about the ability to cope with major events, and thus affect
PAID’s public image and credibility. However, from our point of view, the social solutions
should be meant to cope with disasters instead of helping people with the purchase of an
undervalued insurance policy.

Therefore, the issues related to the insurance premium and franchise should be
treated in a responsible manner, and the state’s involvement should be concerned with the
subsidization of the insurance premium for low-income families, but not with imposing an
insurance premium of a ’populist” level which is insufficient when it comes to coping with
disasters.

Furthermore, given the social interest to maintain a low fare of insurance, most
international mandatory insurance frameworks against natural disasters include a franchise
that can be removed by paying an additional premium or by purchasing a separate optional
insurance.

b) Although the PAD insurance is compulsory, the lack of interest and involvement
by the state authorities, in addition to the lack of means of awareness and financial
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education from PAID, led to the maintenance of a coverage below 20%. The increase of
the number of PAD policies can be achieved both through education and incentives for
citizens, and through coercive measures.

Although the law has provided from the beginning the possibility to fine those
homeowners who don’t have PAD insurance (the fine is between 100 lei and 500 lei), the
local authorities have not applied the penalties provided by law so that the law has become
obsolete.

From this viewpoint, it is obvious that an immediate measure is needed to return to
legality either by decriminalizing the act and return to the system of optional insurance that
existed before year 2010, or by applying the sanctions provided by law (e.g., compelling
the local authorities to impose the penalties provided by Law 260 of 2008, transferring the
power to impose fines to another state institution, etc.).

Obviously, the sanctions cannot be the unique solution to educate and discipline the
population. The citizens must be made aware of the benefits of insuring their households,
and they should be given easy solutions to purchase PAD policies (by online sale, by using
other distribution channels, such as the utilities providers, the providers of communication
services, etc.).

Also, given that insurance is directly related to the real estate, the state may
consider granting tax breaks to those who prove the purchase of PAD policies (similar to
the current building tax reduction in case of prepay by 31 March).

Finally, given the geographical specificity of Romania, the differences between the
risk profile among the different regions and many citizens’ skepticism with regard to the
three risks that apply to their households, we believe that one of the solutions to increase
the attractiveness of the compulsory insurance system may be the coverage expansion onto
other risks, such as fire.

In addition to the aforementioned solutions, given the sinuous experiences of Law
no. 260/2008 concerning mandatory home insurance, we would like to put emphasis on the
need for a coherent and stable legal framework.

In this regard, it should be emphasized that one of the key solutions in order to
revitalize home insurance is to rethink the business model used within the industry of home
insurance, to clearly mark the objectives and the public and private interests, as well as
reassigning the state (having as point of departure examples taken from other countries),
whether as an active player or as a manager of insurance against natural disasters, or as an
independent arbitrator of a free and competitive home insurance market.

Bibliography

1. Amaritei Stefan, Seismic activity in Vrancea, Romania - statistical and
probabilistic analysis, Romanian Statistical Review nr. 2/2012, available online:
http://www.revistadestatistica.ro/wp-content/uploads/2014/02/RRS 2 2012 A5 ro.pdf

2. Financial Supervisory Authority, F'S4 Report for 2015, available online:
http://asfromania.ro/ files/Rapoarte/ raport_asf 2015.pdf

3. Financial Supervisory Authority, The evolution of the insurance market in the
first semester 2016, pages 31 - 32, available online: http://asfromania.ro/files/analize/
Raport_asigurari_S1%202016 28sep.pdf

4. Law no. 260/2008 on compulsory home insurance, republished, Official
Gazzette, Part I, no. 635 on 15 October 2013.

5. Romanian Waters National Administration, Report of the Romanian Waters
National Administration, pages 49 - 54, available online:

http://www.rowater.ro/Rapoarte%20s1%20studii/RAPORT%20ACTIVITATE AN
AR 2015.pdf

151



6.http://asfromania.ro/consumatori/consumatori-asigurari/asigurari-de-locuinta

7.http://asfromania.ro/publicatii/rapoarte-anuale/rapoarte-asf

8.http://asfromania.ro/publicatii/rapoarte-de-piata

9.http://www.1asig.ro/Hartile-de-hazard-si-risc-la-inundatii-au-fost-finalizate-si-
acopera-11-bazine-hidrografice-din-tara-articol-2,3-48761.htm

10.http://www.lasig.ro/Romania-si-Turcia-Modele-actuale-ale-sistemelor-de-
asigurare-obligatorie-a-locuintelor-articol-3,100-51691.htm

11. http://www.eqc.govt.nz/about-eqc

12. http://www.fiar.ro/download/2016/natcat/Aurel-BADEA.pdf

13. http://www.fiar.ro/downloads/2010/main/Marius%20Bulugea.pptx

14. https://www.paidromania.ro/statistici-lunare

15. http://statistici.insse.ro/shop/index.jsp?page=tempo3 &lang=ro&ind=LOC101B

152



THE NECESSITY OF AN ACCOUNTING HISTORY
Radu, Florin'

Abstract: Most often, accounting professionals refer to its history to justify its status as a
university discipline in terms of seniority, of accounting “‘veneration”. But the history of accounting is not a
mere curiosity or an intellectual exercise. Generally speaking, since antiquity, history was regarded as being
also practical apart from its theoretical dimension. In this sense, Aristotle said that "if you want to
understand something, see how it arose and how it has developed". Classically, there is a dichotomy between
the conventional approach to history and the one characteristic to social sciences. From this point of view, it
is said that a historian studies the past, while the social sciences researchers will use the past to understand
the present.

Keywords: history, accounting, relevance, research
JEL Classification: M40, M41
1. The need and importance of a research of the past of accounting

The research perimeter chosen explicitly for the study of the history of accounting
can be the international or national context. Even if for the study of the history of
accounting is chosen the national context, by default, the studies for each country can be
the basis for understanding the phenomenon of international accounting.

In this respect, there can be identified four forms of international history: the
country-specific studies, comparative studies (archaeological studies), genealogical studies
and international studies:

e Country-specific studies are limited to the accounting phenomenon specific to that
and by default there is a comparison with the situation in other countries ;

e Comparative studies (archaeological) compare explicitly the accounting from two
or more countries;

e Genealogical studies explicitly investigate the causal connections between two or
more countries ;

e Transnational studies investigate the accounting phenomenon without regard to
national restrictions.

Regarding the accounting, since 1904, Haskins said that the history of accounting
allows a new approach to how we understand the present, but also to control and predict
the future. Such an approach enables the identification of a progressive development of
accounting allowing a systematic development of techniques and concepts of accounting
[Carnegie and Napier, 2000]. So in terms of our approach, either partially reject the
classical theory on history approach, (most historians now view their work as being of
great importance for understanding and solving contemporary problems), or we frame
accounting in social sciences, the result will be the same, the historical approach to
accounting surpassing controversy about its status.

On the same importance is Littleton, who, in the preface to the second edition of his
book says that in order to appreciate at its full value the soundness of the basis on which
accounting relies on, we must realize how important accounting items that have resisted in
time through their use are. J. R. Edwards points out that examination of past events offers
at least the opportunity to appreciate the complexity and duration of events facing
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accounting currently, the knowledge of the past serving as guardian in the way of hasty
judgments and premature adoption of seemingly simple solutions [Edwards, 1989].

In particular, the accounting history illustrates how to establish accounting in a
system of knowledge and skills relevant from the professional point of view, likely to
shape and transform social relations [ Lemarchand and Nikitin, 1999].

S. Chen surprises this situation, justifying the need to study history of accounting in
relation to its environment, too : "The history of accounting shows a complex relationship
between accounting, organizations and society. Not only does the accounting system
evolve in response to political and socio-economic environment, it also plays an active role
in shaping and influencing organizational and social transformations, which in turn creates
opportunities for its own transformation..” [Shimin, 1998]

The quote highlights the fact that the development of accounting reacts to economic
needs, but do not underestimate any accounting impact on the evolution of the economy,
because there is an interdependence between the two processes. Accounting is designed to
help the economy, the sophistication of accounting techniques being expected to lead to a
higher rate of economic growth. On the other hand, it is equally true that, occasionally,
appears the phenomenon of manipulation of accounting information with the intention to
influence decision making or to justify certain actions in the past and are economic
consequences not necessarily positive. One example is the omission of recording
depreciation on British railway companies in the nineteenth century, which enabled the
reporting of profits and, as a consequence, the distribution of fictitious dividends, which
resulted due to the de-capitalization, to delays in the construction of certain segments of
tracks, or even the cancellation of building others, with obvious negative economic
consequences.

Approaching history through accounting only may therefore lead to rupture of the
economic reality in which accounting evolves. On the other hand, a particular problem can
rise in the economic explanations of accounting. Most of the renowned researchers in the
field of accountancy have a formation in which the primary role of accounting is regarded
as the technical instrument in the service of economic decisions [Carnegie and Napier,
2000]. The explanation is that most of those researchers had a primary or secondary
economists formation. For this reason, the classical approach is to look at accounting
evolution in terms of its ability to provide useful information in making decisions.

Essentially, on the one hand, history of accounting encourages the researcher to see
accounting as interdisciplinary and in close correlation with the environment around it and,
on the other hand, supports contemporary studies in policy, practice and normalization. It
reveals accountants people, ideas, experiments and lessons which constitute a valuable
legacy, informing us on how they reached a certain presently applicable accounting
convention. It must be concluded that, as long as the conditions that triggered the
application of certain accounting practices remain unchanged, it is unlikely to change that
practice. Even if there was a better practice, mental inertia of humans tends to preserve the
old ways - conservatism manifests itself, after all, as a general tendency to keep the old
ways to the new.

CAH (Committee on Accounting History), a body founded in 1968 with the stated
aim of promoting research in accounting history justifies the need to study the dual
accounting history: the approach both intellectual and practical.

» From the intellectual point of view, CAH showed that such a field emphasizes the
process through which thinking, accounting practices and institutions were
developed, identifying environmental factors that have induced changes and
revealing how these changes occurred. It also seeks to determine the effects that the
changes that have occurred in thinking, accounting practices and institutions have
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had on the environment. Finally, it contributes to a better understanding of
economics history.

» From a practical standpoint, CAH stipulates that history reveals the origins of
concepts, practices and institutions used today, causing an insight on solutions to
the current problems of accounting. Giving an understanding of past interactions
between environment and development of accounting, becomes somewhat easier
the prediction of consequences that accounting solutions currently proposed may
have.

The famous English author Brown, stressed in a treaty of "History of accounting and
accountants" that "Anyone who has the desire to become a master in art history muststudy
history first. Without historical foundation of our knowledgeis poor and the judgment
ofpresent phenomena is incomplete and lacks maturity.”

In the same context, more than three centuries ago, the great French enlightenment
philosopher Rene Descartes, stated: "...one must read the writings of old people, because
their relationship gives us the huge advantage to be able to use the work of so many people
either to know these things which were ingeniously discovered before, either to know what
remains to be discovered from here”.

For C. G. Demetrescu research of history of accounting is a process which can
collect "valuable information that can be used in researchthat will be taken by those
looking to fix theprinciples that underpin this science in its applications” [Demetrescu,
1972]

2. The usefulness of studying accounting history

Accounting history can be useful in many ways, both theoretically and practically.
To highlight some of the reasons that can cause serious study of the history of accounting,
I will take a series of steps belonging to Garry J. Previts, Lee D. Parker and Edward N.
Coffman and published in the article "Accounting history: definition and relevance"
[Previts et al., 2000]. The relevance of accounting history is presented three-dimensional
from the following perspectives: pedagogical, political and accounting practice.

2.1. The utility of accounting history as a pedagogical approach

From the pedagogical point of view, as a school subject, we can not say that history
of accounting is favored, few countries providing it in the curriculum. Arguments for
studying the history of accounting both universally and nationally, are multiple. Thus, a
traditional profession should educate its members so that they can appreciate the
intellectual heritage that belongs to them. It is true that in Romania carrying the tradition
has not actually been at « home ». It is noted that interested in studying the history of
accounting concerned either consecrated teachers since before the Second World War or
very young teachers, practically trained after the revolution of 1989. This is because a
whole generation has been deprived of the right to promote their own values and
judgments during the regime of Moscow origins.

Another reason for studying universal history of accounting is that in the long term,
many concepts, studies, accounting techniques can be lost,

A study shows that, in terms of students, the effects are beneficial, considering that
relevant examples from the past help them to better understand the theory of accounting:
"[case studies in which students take active part in opposing teams] has brought benefits in
<bringing accounting to life> and in challenging students' enthusiasm for the wealth of
accounting history” [Craig and Greinke, 1994].

Another reason quite important is the fact that the lack of historical accounting in
connection with the environment developmental stage, or in other words, ignoring the
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analysis and interpretation of developments of practices and accounting thinking, may lead
researchers who base their analysis on empirical studies to the risk of building judgments
on sand, as long as the basis for their studies can be the incomplete or misleading
information about the series of the data they use. To support the last point one can be
appeal to the article belonging to G. Previts, L. Parker and E. Coffman, who make
references to a series of studies that shed light on a series of major risks a researcher who
ignores the past may face.

2.2. The usefulness of accounting history in policymaking

Accounting and other areas of research provide knowledge about the past as the
basis for understanding contemporary issues. For example, analysis of transcripts of
legislative deliberations on accounting can provide valuable knowledge about politics and
government plans and can provide guidance for achieving a legislative national accounting
framework (such intention to attract foreign investment or to potentiate new financial
instruments may lead the adoption of certain accounting principles such as the principle of
substance over form, while a policy of restriction of credit in the economy may lead the
central monetary authority to extend the principle of prudence). The study of history helps
decision makers to better understand the causal relationships between political decisions
and their economic outcomes (or accounting, social, environmental, etc. depending on
what is envisaged).

2.3. The usefulness of studying history through accounting practice

Practitioners, including those responsible for developing procedures and accounting
techniques, as well as those providing multiple specialist services can gain greater
flexibility by knowing the methods and techniques used in the past and understanding the
past may confer also a basis to assess the success or failure of measures and practices
adopted. Study on the past conditions and comparing them with the actual decision may
underlie the revival of earlier practices or develop new practices. Moreover, the study of
history of accounting practices and governmental auditing can support the formulation of
current policies impacting on accounting. For example, diminishing inflation was achieved
in many countries through a broad tax reform that involved quite often reforming
accounting practices, too.

So, studying history can help accounting departments at least anticipate its
development: "Today, the real-time global integrated information is almost a reality,
suggesting new accounting paradigms. Understanding the history of [accounting] is needed
to establish causal links existing and predicting its future.”

I. Tonascu appreciates the utility of an accounting history research by the fact that it
[lTonascu, 2003]:

(i) can contribute to improving accounting normalization, avoiding errors that
occurred in the history of accounting codification process;

(i1) can be a complementary tool in teaching, as a presentation of the historical
development of accounting concepts and techniques can allow a better understanding of
the doctrine and practice of contemporary accounting;

(ii1) is a guide to refining accounting language through the study of the historical
meaning of various accountanting terms;

(iv) can be an alternative thinking tool for accounting through historical and
comparative approach doctrines and accounting practices.
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3. Limits of accounting history research

There are a number of factors that hinder research of history of accounting. One of
the most important is the likely cultural import phenomenon [Merino and Mayper, 1993] as
it may determine that the research be impaired by non-recognition of such imports, which
could cause incorrect analysis of the causes that have determined certain accounting
developments. After studying the evolution of different accounting systems, the conclusion
that we drew would be that, most often, cultural import causes a discontinuity of current
practices which can be easily recognized when a civilization is required before the natives,
either by direct or indirect conquest.

As simple examples, we can mention the influence ancient Mesopotamians had on
the peoples within their areas of influence, the accounting from the Italian Renaissance, or
the influence US accounting standards exert worldwide. Romania has experienced several
such cultural imports :some indirect regarding accounting (in the late nineteenth and early
twentieth century, were widely used the Western accounting systems, which were
"imported" according to the countries where the specialists and teachers of accounting
were completing their education) others direct, as the Soviet-inspired accounting system or
the current one, which is essentially a takeover of International Accounting Standards.

Another risk is imposing current values on events in the past. The danger of this
transfer greatly increases when using a theoretical diagram to explain a particular
phenomenon. Often, schemes help to explain certain phenomena, yet they restrict
possibilities for interpretation. The scheme in this case is that, in order to record
something, anything, first they should invent writing. For this reason, the thesis paragraphs
are not built with a certain pattern, sometimes being the prevailing inductive technique
(especially during the pre-capitalist period), sometimes the inference being first, depending
on the specific of the materials analyzed.

Justification for the merge between the two techniques comes from the very nature
of history of accounting addressed in its socio-economic context, combining in this way
the characteristics of historical research with those of social research : "remains generally
true that historians examine particular samples and adopt a conclusion through induction if
the evidence forms recurring patterns. Researchers in the social sciences, on the other
hand, frequently adopt a approach in which, deductively, they seek specific examples of
events that bear a priori generalizations about human behavior. And generalizations are
essential because of the inexhaustible wealth of historical detail”.

Moreover, if there was a single methodology for gaining new knowledge, a
researcher’s activity would be limited by imposing a single way of thinking, knowledge
discovered by him may be limited or, even worse, misleading: one way only to acquire
new knowledge "can squelch creativity and alternative visions. Understanding the history
of alternative methodologies may allow scientists to prevent a narrow viewpoint on the
acquisition of knowledge” [Merino and Mayper, 1993].

4. Conclusions

The research issue should be approached with caution because history is dependent
on the existence of evidence available and what is an important element of generating
changes in a particular country may be irrelevant in another reference system.

Internationally, it is well-defined the view that each generation must rewrite history
according to its specific problems and aspirations, and to our generation, one of the key
issues is globalization.

Accounting history helps us know who we are, where we come from and how we
are here [Oldroyd, 1999].
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WAYS TO RECONCILE FINANCIAL ACCOUNTING AND
MANAGEMENT ACCOUNTING

Radu, Florin'

Abstract: Reconciliation between financial accounting and management accounting should
always be possible, whether or not the two systems are integrated. Management accounting can take,
depending on the degree of integration, three forms, namely: Integrated in financial accounting; Independent
or autonomous in relation to financial accounting, Extra. In our country the organization and leadership of
management accounting is governed by OMPF 1826/2003. It foresees that the management accounting can
be done using specific accounts (independent accounting), by developing the accounts in financial
accounting (integrated accounting), or by using its own operational and technical evidence (extra-).
Integrated or independent accounting management are intra-accounting solutions which are expected to
adhere to the regular registration of accounting of a firm. For this reason there may be constraints
contradictory to the management needs consisting in obtaining relevant data as soon as possible.

KeyWOI‘dS: reconciliation, management, accounting, integrate,
JEL Classification: M40, M41

1. Integrated management accounting

Integrated management accounting involves the development of plan of accounts of
financial accounting, and to match their needs. We also add accounts required to provide
information on the production process and to highlight differences of incorporation and
estimate for certain costs or products.

The organization of accounting on a single circuit is typical to Anglo-Saxon
countries.

Used accounts meet the information needs of both management accounting and
those of financial accounting. Revenues and expenses are recorded in the accounts of
classes 6 and 7 of the financial accounting, according to their nature and economic content,
being centralized in the same Ledger. Development of analytical accounts of expenditure
related to synthetic production activity is influenced by the information wanted [Feleaga,
1999]

According to authors B. Apoteholtz additional accounts that should be added to the
chart of accounts of financial accounting require fulfillment of a minimal structure, namely
[Apothéloz, et al. 2007]:

- Products under financial accounting;

- Products allocated under management accounting;

- Allocated products;

- Expenses under financial accounting;

- Expenditure allocated under management accounting;

- Allocated costs;

- Supporting activities and main activities;

- Manufacturing costs of production in progress;

- Manufacturing costs of finished products

- Production in progress and finished products;

- Manufacturing cost of products sold;

- Costs of distribution of sold products;

- Allocation differences;

- Incorporation differences;

! Valahia University of Targoviste, florinuniv@yahoo.fr

159



- Operating results of first degree, second degree and third degree.

When management accounting is integrated in financial accounting, one must
respect general logic of the latter. Therefore, this solution is difficult to implement and
administer and has certain disadvantages, such as [Richard, 1996]:

¢ Periods of recovery and analysis of information are not the same (financial
accounting reports at regular intervals (monthly, quarterly, half-yearly, annually),
while management accounting requires real-time and nonstandardized information.

¢ Information processing in financial accounting requires great precision, while
management accounting uses approximate sizes that are relevant and timely for
decision making.

e Because real, effective values are recorded in the financial accounting, based on
justifying documents, and accounting management often uses values provided, it is
necessary to make certain procedures tailored to the end of the period.

All these disadvantages can be eliminated by using an information system
integrated in financial- accounting system.

2 Autonomous management accounting

Autonomous management accounting consists of organizing an independent
accounting system with two independent circuits, each with its own rules of operation and
distinct sets of accounts. This form of organization has two significant drawbacks, namely:
first, a hard chart of accounts, secondly economic events should be recorded both in
financial terms and in terms of cost.

These drawbacks can be overcome if independent accounting organization is done
respecting the overall consistency of accounting based on dualistic overlook.

Consistency between financial accounting and management accounting requires the
use of reflective accounts. It is easy to understand that a reflective account from the
autonomous management accounting works mirrored in relation to the appropriate account
of financial accounting [Bogdan, 2004].

In the literature some authors consider that to achieve the objectives, management
accounting has to develop, based on accounts of class 9, a plan of their own accounts, more
detailed and customized to activity conducted.

The management accountant has the role to devise this plan of cones, of the
methodological norms, correlation scheme of accounts, as well as accounting monograph
record in management accounting of the main operations. The Chart of Accounts prepared
"should meet the needs of application of the method of calculation chosen to implement for
future use, including here the processes and techniques used in the calculation of costs, and
also to be sufficiently detailed to enable ordinate recording of all specific operations.”
[Neamtu and Teiusan, 2006]

Management accounting is disconnected from financial accounting, so it can be
held in a manner independent of the others and at other times. Because of this it will be
held in advance by data provided in the budget. At the general closing, it is obvious that all
the differences will be recognized and the two accounts reconciled [Feleaga, 1996].

Organization of management accounting autonomously from financial accounting
has certain advantages, such as: independence of organization (eg when registering),
independence of the structure (eg changing the system of cost calculation has no impact on
financial accounting), independence of financial events (eg the possibility of using data
budgeted and obtaining provisional results without being recorded effectively in financial
accounting), independent of location (management accounting could be kept at the place of
production) and the existence of a formal security provided by requiring final
reconciliation with the final results of financial accounting.
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3 Management accounting based on own technical-operative records

Extra-accounting form requires collection of expenses on the basis of statements or
tables (operating accounts) and calculation of costs on activity centers.

Operating account allows decoupling of management accounting from financial
accounting and has a high degree of rigor, which allows reconciliation of final results. In
addition it benefits from the flexibility and power characteristic of spreadsheets.

These tables are called extra-accounting because they are not related to the Ledger
that develops based on the opening balance sheet to closing balance sheet. However,
rigorous and regular treatment of these tables needs to reconcile the results of each system.
The rules that are the foundation for spreadsheets offer the exact same security features as
arithmetic equality debit = credit from the double entry bookkeeping. Despite this, if the
reconciliation with General Ledger spreadsheet cannot be done, all financial accounts can
be closed immediately. This includes expenses and inventory values missed from the
management accounting, and other evaluation methods [Ebbeken, 2000].

This type of solution is often admitted in practice, the spreadsheet is considered a
management tool that can speed up the production of approximate information particularly
for determining an offer on time or making the decision to purchase from the outside, to
the detriment of domestic production.

Using extra-accounting procedures has some advantages, such as: independence
from financial accounting, a great adaptability (the calculation method of costs can be
relatively easily changed), the possibility of using the table as a model to analyze the
influence of certain variations, as well as offering a synoptic image of evolution of costs
and margins.

Therefore, extra-accounting procedures are relatively simple, easy to elaborate,
easy to analyze, especially when using software (including Excel).

Here are some of the disadvantages of using an extra-accounting form:

- It provides little control and verification keys in relation to financial accounting;

- Difficult to use in large enterprises with complex manufacturing processes and a
wide assortment range.

4. Conclusions

In any enterprise, organization of management accounting and cost calculation, to
meet the information requirements of managers and their subordinates, requires the study
of all previous factors that exert influence (which are conditioned, intertwine or,
conversely, is acting contradictory), their implications, and then, taking them into account
to proceed to choose the most appropriate form of organization of management accounting
and cost calculation.

Regardless of the enterprise, the organization of work of management accounting
and costing depends, no doubt, on several factors, namely: size of company, organizational
structure (functional and of production), production type and mode of organization,
technology and degree of automation of production.

The organization of management accounting and cost calculation are each
undertaking a series of principles. Until recently only found in the literature, these
principles are now subject to legal provisions, among which we find listed and described.

In conclusion, an accounting management at the enterprise level requires reliance
on a chart of accounts, documents, methods, rules, procedures and appropriate means of
this accounting subsystem, which are required to be observed and used / applied after
drafting or adoption. This is achieved through a process of internal standardization and
normalization, and in pole position at the start of this race and the leader of his platoon
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during the course must be the management accountant (Annex to the Order of MPF no.
1826/2003).

In the competitive conditions of the market economy managers need varied

information about the evolution of economic phenomena in the companies they run. And
the one that can ensure the provision of such information is the management accounting by
its information system.

Since managers of each business are the ones who know what information they

need, about what, how detailed, what time intervals, according to them, they will resort to a
specific organization of an information system of accounting management in order to meet
its needs for information.

1.

2.

6.
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STUDY REGARDING THE FINANCIAL REPORTING OF
INTANGIBLE ASSETS. CASE OF ROMANIAN PHARMACEUTICAL
INDUSTRY

Ancuta Alina Gheorghe'
Moisescu Florentina®

Abstract

The accounting treatment of intangible assets is a particularly complex and important issue for today's
economy, a knowledge based economy. For nowdays companies, these assets are inductors for success and
an important factor for achieving competitive advantage. Also, these asstets are an important part of the
financial statements. With the increasing weight and importance of the intangible assets the need for financial
information of of financial statements’users has changed and the current accounting system makes it difficult
to cope with these developments. Because of the uncertainty that strikes intangible assets, accounting can not
capture their growing importance. Accordingly investors and other users of financial statements may not
receive complete and relevant information for decision making. Basic questions arise here: Does the
accounting treatment of intangible assets affect the relevance of financial information? ; May this treatment
cause a misallocation of resources? The weakness is that the current accounting system can not capture all
significant intangible values. Along with trying to answer the above question the purpose of this paper is to
present the accounting treatment related to intangible assets according to international financial reporting
standards and to analyze to what extent the accounting treatment of intangible assets affect the relevance of
financial information for Romanian pharmaceutical companies listed on the Bucharest Stock Exchange

The research was qualitative type, based on empirical data recorded on a sample of 5 Romanian
pharmaceutical companies, listed on the Bucharest Stock Exchange. The qualitative side is given by the fact
that the study is based on interpretation, explanation, understanding.

Keywords: intangible assets, IAS 38 valuation, financial reporting

1. Introduction

The nature of investments made by companies has changed dramatically in the last
quarter century. Besides the classic investments in tangible assets such as equipment,
machinery, equipment and installations, investments in intangible assets become
particularly important. According to the Organization for Economic Cooperation and
Development, in certain countries, such as USA, Finland and the UK, the investments in
intangible assets exceeded the investments in tangible assets. On the other hand, global
competition, new innovative business models, the increasing importance of the services
sector have increased significances of intangible assets for companies, sectors and national
economies (OECD, 2011). Currently, it is increasingly recognized the importance and
contribution of elements such as employee skills, knowledge, intellectual property rights,
relations with suppliers and customers, software licenses to business competitiveness.

This changes in the structure of investments, according to several economists, is the
expression of the transition from industrial economy to knowledge economy and
knowledge-based economy, intangible assets are considered the main source of economic
added value (Blaug & Lekha, 2009).

In this context, the evaluation of intangible assets or the financial reporting of
intangible assets raises questions concerning the identification, evaluation and control.

Intangible assets are difficult to observe and evaluate. Terms such as "intangible
assets", "intellectual capital" and "knowledge capital" are often used interchangeably. A
study conducted at the request of the European Commission (Zambon, 2003), defined
intangible assets as sources of non-physical expected future benefits. Lev (2001) defined
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the intangible assets as "rights on some future benefits that it does not have a physical
form"

2.Review of the literature

In academic literature intangibles are defined in various ways. From an economic
perspective, investments in intangible assets comprise digital information (software),
innovative property (research and development expences - applied or fundamental),
economic competences such as organizational capital and human capital specific (Falk,
2013). From an accounting perspective, intangible assets include software, patents,
copyrights, motion picture films, licenses, franchises, patterns, design, prototypes, etc., but
exclude specific human capital (Falk, 2013).

Reporting of intangible assets raises three main issues: the definition, recognition and
measurement of initial costs related intangible assets, recognition and measurement of
intangible assets associated future costs.

International Accounting Standards (IAS 38) defines intangible assets as identifiable
non-monetary assets without physical substance. A more general definition is given by Lev
(2001) according to which intangible assets are non-physical rights on future benefits. The
most common examples are: software products, copyrights, patents, licenses, concessions,
brands, reputation, market parties, relationships with suppliers and customers, etc. (Girbina
& Bunea, 2009).

Definition of intangible assets has evolved in recent years, in order to provide a
better understanding of the concept, to allow a proper evaluation of intangible investments
and to facilitate communication between researchers, businessmen, financial analysts. It is
generally considered that intangible assets have no physical substance and are linked to the
legal rights they confer (trademarks, copyrights, patents, etc.) (Girbind & Bunea, 2009).
The asemnea, assets are defined as resources controlled by the enterprise as a result of past
events and from which future economic benefits are expected to obtain.

By putting together all the elements, we find that the existence of intangible assets is
related to fulfillment of the following four criteria: identifiable, lack of physical substance,
control of the asset and future economic benefits from the use of the asset.

Not all the items listed above fulfil with the definition of intangible assets. The most
important are the identifiability, the lack of physical substance, control and reliability
assessment of future economic benefits.

Intangible assets can be classified according to several criteria, but usually from the
perpective of accounting valuation there are three categories: expences of research and
development, goodwill and and other intangible assets such as concessions, patents,
licenses, etc.

If the lack physical substance is understandable, the criterion of being identifiable is
problematic. So the following question arises: How do we identify an intangible asset?.

According to IAS 38, an asset is considered identifiable if it is distinguished from
goodwill. Goodwill could be recognized in a business combination is an asset representing
the future economic benefits arising from other assets acquired in a business combination
are not individually identified and separately recognized. Goodwill in a business
combination represents any excess of acquisition costs over the share in identifiable assets
and liabilities of the owner, acquired at fair value exchange transaction date. Otherwise, the
goodwill exceeds the amount platiticare justda net assets of the acquired company.
Goodwill is subject to a different standard IFRS 3 "Business Combinations".

An intangible asset arising from contractual or other legal rights and this is a feature
that distinguishes it from goodwill. The value of goodwill is apparent from the collection
of assets that make up a merged or acquired entity created by aggregating the value of the
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collection of assets through a business combination. Goodwill in a business combination as
an asset recognized can not be identified individually and separately.

In other words, an intangible asset is identifiable if one of two conditions is met:

- The asset is individually identified and separated from the entity and sold,
transferred through a license agreement, rented or exchanged, either individually or
together with another contract with an asset or liability identifiable regardless
dacaentitatea's intention to do so either,

- The assets arises from contractual or other legal rights, regardless of whether those
rights are transferable or separable from the entity or other rights.

In recognition of intangible assets acquired separately judgment must be present to
assess the degree of confidence attached to the future economic benefits attributable to the
use of the asset on the basis of available evidence at the time of initial recognition, the
greater need for external evidence.

The control of an intangible asset is exercised, if the entity has the ability to obtain
future economic benefits and to restrict access to future benefits for other entitities
supported by legal rights in court. Otherwise control is difficult to demonstrate. Legal
rights are not a sine-quanon condition to control. There are other ways to control the future
benefits. For example technical knowledge can generate future economic benefits. This
knowledge can be protected by copyright, or a trade agreement, or legal obligation of
employees to maintain confidentiality.

If an entity has skilled personnel through training and additional training that could
generate future economic benefits. However it does not have enough control over future
benefits for these items met in the definition of an intangible asset with no royalties.

The portfolio of customers, market shares, customer relationships and loyalty, to
meet the definition of an intangible asset, the existence of legal rights to protect customer
relationships, exchange transactions capable of separation gives definition and recognition
criteria of an intangible asset. Recognition of an asset in the balance sheet appears it is
probable that future economic benefits to flow to the entity and the asset has a cost or value
that can reliably fievaluat. The entity shall exercise control over the asset's future economic
benefits. Asset Control is defined as the power to obtain future economic benefits flowing
from it. Future economic benefits arising from intangible assets include income from the
sale of products or services, savings, cost reduction, etc.

Recognition of intangible assets reflects a compromise between relevance and
reliability, conservatism and caution (Heegh-Krohn & Knivsfla, 2000). International
accounting standards provide recognition criteria for each of the three categories of
property mentioned above.

Recognition of an intangible asset in the balance sheet appears when it is probable
that future economic benefits to flow to the entity and the asset has a cost or a value that
can reliably measured.

In the case of separate acquisition the probability criterion it is always considered
fulfilled. In addition, the cost of an intangible asset can be reliably measured, consisting in
the purchase price plus other direct costs attributable to the assets.

In case of acquisition as part of a business combination, the situation is more
complex and subject to IFRS 3. Therefore, in accordance with IAS 38 and IFRS 3, an
acquirer recognizes at the acquisition date, separately from goodwill, an intangible asset if
the asset's fair value can be measured reliably, irrespective of whether the asset had been
recognized by the acquiree before the business combination. A delicate problem, related to
intangible assets is recognition of internally generated intangible assets (Girbina & Bunea,
2009). To determine if internally generated intangible assets meet the criteria for
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recognition, companies classify the process of obtaining these asstes in a research phase
and a development phase.

Research phase only generates expenses. In this phase no intangible asset can be
recognized because it can demonstrate that it will generate future benefits (Moisescu,
2010). Examples of research: obtaining new knowledge; final selection for applications
that generate new knowledge; the search for alternatives for materials, devices,
instruments, products, processes, systems or services; the formulation, design, evaluation
and final selection of possible alternatives for materials, devices, tools, products, processes,
systems or services or improved.

In the development phase, the entity may identify an intangible asset and
demonstrate that it meets the definition and recognition criteria. Recognition of an
intangible asset occurs if and only if the entity can demonstrate the following criteria to be
met cumulatively: technical feasibility completion of the asset to be available for use or
sale; The intention to complete the asset and use or sell it; Ability to use or sell the
intangible asset; How the asset will generate future economic benefits by the existence of a
market for active generatade production or use internally estimate; Availability of technical
resources, financial and other assets to complete the development and to use or sell the
asset; Ability to credible assessment of costs attributable to the intangible asset during its
development phase.

The development phase of a project is further advanced than the research phase. In
certain circumstances the entity may identify an intangible asset and be skillful enough to
demonstrate that it will generate future economic benefits possible.

To assess the entity's future economic benefits from an internally generated
intangible assets use is made of the principles of IAS 36 Impairment of Assets. Specifically
if the asset will generate future economic benefits only in combination with other assets,
the entity applies the concept of unity generratoare cash IAS 36.

Examples of development activities are: design, construction and testing of models,
prototypes before production and use; through new technology entity projecting tools,
templates, molds and dies; design, construction and operation of a factory pilot - not of a
scale economically feasible for commercial production; and design, construction and
testing of a chosen alternative for materials, devices, products, processes, systems or
services or enhancements.

Under development costs trademarks, technical boxes, publication titles, customer
lists and items similar in substance generated internally can not be distinguished from the
cost development as a whole. In conclusion these items are not recognized as intangible
assets.

If the enterprise can not distinguish the two phases to create an intangible asset, it
treats that expense of the project as if it were done only in the research phase.

Basically there are three possibilities of reporting changes in the value of intangible
assets: depreciation, impairment and revaluation.

IAS no. 38 sets the benchmark treatment and alternate on the balance sheet valuation
of intangible assets. In the cost model after initial recognition of an intangible asset shall be
measured at its cost less any accumulated depreciation and less any loss depreciate.
Reevaluation is an alternative treatment to estimate the value of intangible assets when the
economy is affected by inflation. The entire class of intangible assets should be revalued
simultaneously rejecting selective revaluation of values “resulting from the combination of
costs and values” as at different dates. This model does not allow: revaluation of intangible
assets that have not previously been recognized as assets; initial recognition of intangible
assets at amounts other than cost. The model can be applied to an intangible asset that was
received through a government grant and reputable nominal value. Reevaluationt provides
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that after the initial recognition of an intangible asset, to be presented at revalued amount
based on fair value at the time of revaluation less accumulated depreciation and
impairment losses. The fair value must be determined by reference to an active market.

3.Research hypotheses

Based on the above considerations, the questions from which I start to approach the
research are "Does the accounting treatment of internally generated intangible assets affect
the relevance of financial information?" and "Does the accounting treatment of internally
generated intangible assets leads to a misallocation of resources?"

Most investment in intangibles are recorded as expences as soon as they are incurred
(Galbreath & Galvin, 2006), according to the accounting treatment prescribed by IAS 38.
On the other hand, the benefits of these investments are recorded later (Siegel & Borgia,
2007). As a result, the accounting principle of connecting expenses to income is severely
biased and could unfavourably affect the value relevance of financial information (income,
cash flows and the carrying amount). Given this problem, many researchers have tried to
examine the association between financial information contained in the financial
statements and market value using various valuation models of the company. In this
context, Lev and Zarowin concluded, using a sample of US firms, that the usefulness of
financial information to investors has dropped significantly in the last two decades (Baruch
& Paul, 1999). The authors mention that the inability to recognize the intangible
investment information as an assets, especially the intellectual capital of a company, as
causing this loss in value relevance of financial information.

Other authors have also reported the existence of a decline in the financial result and
value relevance of book values in explaining the market value of US companies.
According to these authors, the decrease is related, in fact, to high costs associated with
intangible investments. These intangible investments can not be capitalized and recorded
as assets in the balance sheet, it is possible only recognize them as expenses. Thus, the
impact on book value is negative (Zéghal & Maaloul, 2011).

In another study, conducted in Taiwan, Yao and Liang confirmed the results of
previous studies, using a sample of Taiwanese high-tech companies. Indeed, their results
show that traditional financial measures provided no significant explanatory power
regarding the company's value (Liang & Yao, 2005).

However, there are papers which reject the hypothesis that intangibility reduces the
value relevance of financial information. The obtained results support the idea that
financial statements are less relevant for high-tech firms than for traditional companies
(Zéghal & Maaloul, 2011). Likewise, other authors have shown that the relationship
between market value and traditional financial variables differ in present period from the
previous period, and the ability of financial variables traditional explain market value
decreased for those firms that are new Economy.

Consequently we can say that the results of these studies are mixed. There is no
uniform opinion on the relevance of financial information. The accounting treatment of
internally generated intangible assets, coupled with an inefficient system of assessment has
significant implications for companies, shareholders and society as a whole.

Intangible assets were subject to a survey by TNS Political & Social at the request of
the European Commission - Directorate General for Enterprise and Industry, entitled "The
investments in intangible: economic and innovation engine for growth" (2013). The study
focused on the behavior of enterprises in investment in intangible assets. In this study they
were examined issues such as intangible asset types that companies prefer to invest,
financing - from internal resources or external sources, the reasons why companies invest
in intangible assets, etc.

167



According to the study, company’s priorities in terms of the intangible assets are
customized IT solutions and services, reducing production costs, developing new products
and services and increase labor productivity. In general the companies prefer to invest in
internally generated intangible assets as the expense of acquired and the three activities
that are most likely to be the subject of such investments are optimizing operating
processes, staff training, company reputation and trademark development.

Considering that the most important share of investments in intangible assets is
represented by the internally generated, companies can suffer a range of socio-economic
consequences if they fail to provide adequate and relevant information for shareholders and
potential investors. These consequences, such as information asymmetry, high cost of
capital, high risk, lack of liquidity, can lead to misallocation of resources in the capital
market. Moreover, financial accounting scientific literature acknowledged the existence of
market imperfections due to information asymmetry. In this context, inaccurate reporting
of intangible assets in the financial statements, in addition to their specificity for the
company, creates high levels of asymmetric information between internal and external
investors. Insider’s investors generally hold the advantage of a plus of information
regarding the company and intangible assets. This advantage allows them to make
favorable adjustments in their portfolio at the expense of outside investors. Due to their
disadvantage, foreign investors will demand, in general, a higher rate of return on invested
capital. As a result of the inadequate accounting treatment of internally generated assets
and the negative consequences that could result from this, international accounting bodies
have made considerable efforts to improve the quality of accounting information. They
designed models and guides for additional information to be reported in the notes to the
financial statements. They have particular regard to non-financial reporting information
related to intangible assets. A sensitive element from investment is the intangible costs of
research and development (Michael & Mihalciuc, 2011). Most Romanian companies
believe that research and development is a key element of economic competitiveness, but,
however, in the whole country, investments in R & D represent only 0.4% of GDP, the
lowest rate in the 10 countries Central who participated in the study of CE Deloitte
Corporate R & D Report 2014. According to the same study 71% of local companies said
they plan to increase spending on research and development in the coming years. On the
other hand according to data presented by the National Institute of Statistics, the GDP
share allocation for R&D activity in 2014 was located at the lowest level since 2005,
0.38% of GDP. This value puts Romania in the last position of EU Member States and is
far away from the 2% already achieved the European average. There is a major change to
the business environment, where the interest for R&D is relatively small, but highly
concentrated in a few areas such as automotive and IT sector.

Table no. 1 - Structure of expences for R&D component

Anul 2006 2007 2008 2009 2010 2011 2012 2013 2014
Share of GDP (%) 0,46 0,54 0,59 0,48 0,47 0,48 0,49 0,39 0,38
allocated amounts (mld lei) 1,57 2,18 2,51 2,36 2,41 2,79 2,36 2,46 2,55
Of which (%)
Personnal 51,9 53,3 48,8 57,8 57,1 53,9 55,5 56,4 54,9
Material costs 24.8 21,2 26,1 19,3 15,6 15 12,5 11,7 12,6
Other costs 23,3 25,5 25,1 22,9 27,3 31,1 32 31 32,5

Source —http://www.insse.ro/cms/ro/content/ activity of research and development

While the average amounts invested in research and development reach an average
of 2% of GDP in the European Union (maximum 4% for Sweden and Finland), in Romania
these are at around 0,3 - 0,4% a level equal to that of Poland and Slovakia and half of that
of Hungary and the Czech Republic. The number of researchers in Romania was reduced
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dramatically since 1990 and currently stands at barely a third of the EU average. The
private sector performs modest in terms of innovations. The European Union still more
than half of research and development contribution is given by private companies, while in
Romania it is only 23%, mostly constituted by public funds.

Table no. 2 — Total expenditure in research and development,the finance and sector
performance in 2014 (millions lei)

Sector of Business Government Higher Private non
Sourceof formance Total education benefit
. sector sector

funding sector sector
TOTAL 25557 1059.4 1097,8 389,0 9,5
Companies 841,2 627,5 186,7 26,9 0,1
Public funds 1240,8 201,4 818,7 2144 6,3
Privat - non-profit 2.4 0,2 0,6 1,0 0,6
Higher education 36,9 1,9 1,2 33,8

Foreign 4344 228.4 90,6 112,9 2,5

source —http://www.insse.ro/cms/ro/content/activity of research and development

After funding sources of total R & D expences in 2014, public funds had the highest
share (48.6%), followed by private funds — from the companies (32.9%).

4.Study on financial reporting of intangible assets by pharmaceutical companies
listed on BSE

The pharmaceutical industry is a sector where R&D costs, intellectual property
rights, regulation, procedure for authorizing medicinal products, etc. are very important
elements. If the firm performs a new drug patent and its implications are significant for
company value. In our approach, our objective was to analyse if the pharmaceutical sector
companies listed on BSE comply with the minimum criteria on the inclusion of
information in the notes of significant items related to intangible assets required by
accounting regulations harmonized with IAS / IFRS. In order to grasp the practical issues
on reporting intangible assets we analyzed the published financial statements, the notes and
the auditors reports for Romanian listed pharmaceutical companies. The source of data is
the information being published www.bvb.ro and individual sites companies. In Romania
there are 170 companies active in the production of drugs. Of these only five are listed
companies. The 5 companies which are the subject of the case study are: Zentiva,
Antibiotice, Biofarm, Meduman and Sintofarm. These companies have as main activity is
the manufacture of basic pharmaceutical products (CAEN 2110) and manufacture of
pharmaceutical preparations.

Table no. 3 —Intangible assets reporting in annual financial statements
(thousand euro)

Company 2014 2013 2012 2011 2010
Zentiva SA 135 81 94 167 111
Antibiotice SA 1.769 1.364 1.103 382 464
Biofarm SA 45 56 44 201 272
Meduman SA 242 243 245 281 338
Sintofarm SA 5 17 31 5 3

The highest values of the intangible assets they report company Antobiotice SA and
lowest values are reported Sintofarm (table no. 3). The highest proportion of intangible
assets to total assets are recorded Meduman SA (table no. 4).
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Table no. 4 — The share of intangible assets in total assets reported (%)

Company 2014 2013 2012 2011 2010

Zentiva SA 0,16% 0,10% 0,13% 0,21% 0,12%
Antibiotice SA 1,57% 120% | 095% | 037% | 0,51%
Biofarm SA 0,10% 0,12% 0,10% 0,47% 0,69%
Meduman SA 8,83% | 10,66% | 10.87% | 11,73% | 15,45%
Sintofarm SA 0,17% | 0,60% 120% | 021% | 0,13%

In order to achieve the stated objectives, my goal was to find in the annual financial
reports answers to following questions:

1. Does the company shows the movement of intangibles, both increases and
decreases during the period, offering details for exynamics of intangible assets?

2. Does the entity discloses adjustments related to intangible assets impairment
accompanied by a brief explanation of causes related?

3. Does the entity mentions the amortization method of intangible assets for
each category?

4. Does the company disclose any details regarding the R & D?

5. Does the company gives details of intangible assets in progress?

6. Are the information on intangible assets are presented in the annual report,
prepared in accordance with the regulation no. 1/2006 NSC?

Following the qualitative analysis carried out, we found that the information gathered
shall be briefly presented, that does not follow the line drawn by IAS 38 and does not lead
to comprehensive information to investors. For example, they are given information
regarding the movements of intangible assets, gains and reduction, but without providing
details on the dynamics and structure. I found no information regarding the adjustments for
depreciation or amortization methods. There are offered minimal information on research
and development. The companies included in Note 1 "assets" on the numerical data
increases, disposals and transfers of intangible assets during the year, but the figures are
rarely accompanied by explanations concerning transactions. Values shown are not
explained or interpreted. Some companies mentioned in note "principles, policies and
accounting methods" intangible items, specifying the method and amortization period.
Similarly, for intangible assets in progress are offered values, but are not offered details on
these items. Information on intangible assets in the annual report, prepared in accordance
with provisions of the Regulation contains basic information and do not contain any
information referitoarela intangibles. The research was qualitative in nature, based on
empiric data recorded on a sample of five Romanian companies listed on the Bucharest
Stock Exchange. Qualitative research side is the fact that the study is based on
interpretation, explanation, understanding. In literature and quantitative models were
developed to study intangible assets. These models resort to quantitative measurement,
quantification, digital data of phenomena which will be studied.

Conclusion

Intangible assets are characterized by delicate issues on the assessment and
recognition in the financial statements. As a result it was impossible to develop an
overarching accounting standard. IAS 38 is an attempt to impose a uniform set of rules
regarding intangible assets. IAS 38 imposes strict limits regarding certain assets,
particularly internally generated. However the argument that it can not establish a
relationship between the cost of the asset and future income streams is applicable to
tangible assets. Exclusion rule is internally generated intangible assets and supersede the
tests for recognition of these assets.
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The issue of financial and non-financial reporting of intangible assets attracted the
interest of many researchers worldwide. Unfortunately there is very little literature
concerns about the financial and non-financial reporting of intangible assets by Romanian
firms.

Future research directions will consider extending the analysis to a sample Romanian
companies and identify factors that influence the amount of information published by the
companies on the Romanian intangible assets.
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THE ANALYSIS OF THE FINANCIAL FLOWS RESULTING FROM
PUBLIC SECTOR EXPENDITURES AND THEIR IMPACT ON
ACCOUNTING

Guni Claudia Nicoleta'

Abstract

Incurring expenditures through the State Treasury, by public institutions, is carried out in two ways:
by cashless payments, when the Treasury, based on the payment order issued by the authorizing officer, after
the necessary checks have been conducted, orders payments from the institution's account to suppliers,
service providers, etc., or in cash, when, at the request of that public institution, the Treasury issues the
requested cash.

Keywords: National Payments System, subsystem for bilateral netting of payments,
subsystem for gross settlement, net settlement.

1.Introduction

In accordance with the legal provisions in this field concerning the duties of the
National Bank and the State Treasury, the general account of the Treasury is managed by
the National Bank of Romania, in which context the operations carried out are subject to
regulations imposed by the National Payments System, established by the Central Bank.

Within this system, called Return National Bank of Romania, operate six sub-
systems of interbank transfers and settlements, operationally dependent but open, in
principle, to the developments requested by a payment in progress, through which, in 1997,
there have been settled intermediary, final and irrevocable payments and receipts worth
3.300.000 billion lei.

From the specialized literature, it results that out of the six sub-payment systems
organized by the National Bank of Romania, two systems form the basis
of the operations through the General Account of the State Treasury namely: the sub-
system of bilateral netting, net settlement payments, referred to briefly (COBI) as of
03.04.1995, for the payments and receipts operations, regarding the consolidated general
budget execution; and the gross settlement sub-system, at the end of the day, of the
banking transactions, briefly called (DETI), for the receipts and payments operations
concerning the issuance of government securities.

The main characteristics of the two sub-systems required for payment and receipts
transactions of the State Treasury in the process of establishment and use of public funds
are:

The sub-system of bilateral netting of payments with net settlement (COBI), means
establishing some combinations of two participants for whom there are carried out
transfers of funds, one of which is necessarily the National Bank of Romania and the
second one, in our case, the State Treasury. The net settlement assumes determining the net
debtor or creditor balance of operations, after compensation between the two partners was
made.

2. The analysis of financial flows resulting from transfer payments and their
representation in accounting

Cashless payments operations occupy a significant share in the Treasury's activity, as
they are the main financial flow created during the implementation of the state budget, of

! Spiru Haret University, borsanclaudia@yahoo.com
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the state and local social insurance budgets, of special funds and other extra-budgetary
means.

The most complete definition of the National Payment System established by the
Central Bank is given by Commitate of Govemos of the Central Books of the Menilur
States of the European Economic Community Parlament Sistems 1n E.C., Membrer States;
in September 1992, thus: The bilateral netting system with net settlement is a system in
which the bilateral net balances belong to each participant to a bilateral combination (n.r.
funds transfer) and are settled only between its components. By bilateral net credit or debit
balances, in a system of bilateral netting with net settlement, it means that the sum of all
transfers of funds that a participant receives up to a point, from another participant, less the
value of transfers that he makes himself to the same participant; if the amount is positive,
the respective participant is in a net creditor position or if the amount is negative he is in a
net debtor position towards the other participant, the net credit or debit balances thus
calculated are called, at the time of settlement, the net balances to be settled.

This sub-system ensures:

M Regular issuance of banknotes and coins;

M Holding the general current account of the State Treasury;

M Conducting the operations of receipts and payments between banks.

The second sub-system of gross settlement, at the end of the day, for all banking
transactions, (DETTI), is used to conduct the financial investments of the State Treasury and
it assumes that the final and irrevocable settlement of payments to be made only if in the
accounts of the participants, at a certain moment during the day, there are available funds
or guarantees. If affirmative, the final settlement takes place based on the aggregate gross,
not as in the other sub-system described (C.0.B.1.). Otherwise, the payment is rejected and
then accepted, on the principle "first in - first out".

This sub-system only works at the Central Bank level, through current accounts
opened here by the Commercial Banks and the State Treasury compared to other sub-
system (C.0.B.1.) which also works at the level of county branches of the National Bank of
Romania, on the occasion of the execution of settlements in the current account of the
county Treasuries and Bucharest Municipality.

The financial flows that arise on the occasion of carrying out such payments in the
process of using public funds, by the public institutions, take place:

1. within the same Treasury, called internal settlements of the Treasury;

2. between the operational Treasuries within the county, called settlements in
between Treasuries ;

3. Between the Treasuries in the county and the Commercial Banks, called interbank
settlements of high or low value

4. between the operational Treasuries in the country, called settlements in between
Treasuries;

With the exception of flows within the same operational Treasury, in achieving the
payment flows, also participates the County Department of Treasury, operating the
payments in the debit of the correspondent account of the paying Treasury, through the
correspondent account of the beneficiary Treasury and the account “settlements with the
National Bank in initiated transactions” for payments to Commercial Banks and
Treasuries from other counties.

Cash payments shall be made using the payment order prepared by the paying public
institution, that they show to the Treasury it serves. The exceptions are the refunds of
budget revenues for which the payment order is drawn up and signed by the staff of the
Treasury that makes the refund. This should contain all the data related to the identification
of the paying institution, fiscal code, beneficiary of the amount, the amount, payee's bank,
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the subject of payment, documents underlying this settlement as well as authorized
signatures.

Filling the payment order with the above data, is verified both by the Treasury
operative staff and by the staff in the current account management department within the
county Treasury Department, because there cannot be released into the banking circuit
improperly completed documents.

After presenting the payment order, the validation compartment within the
operational Treasury analyzes the classification of the payment in the level of available
budgetary credits or in the amount of the available funds account balance, from where the
payment is made, and after it is accepted for payment it is operated in the indicated
expenses account, by notifying the registration date, its copies being placed in accordance
with the law.

1. The financial flows and their impact on the accounts determined by the
payments by transfer between public institutions within the same Treasury.

The most complex financial flows determined by payments by the correspondents
of the State Treasury occur within a municipal operative Treasury, county headquarters;
therefore we propose for exemplification such unity. Within this unit there can be made
payments that determine the following financial flows:

» within the same budget;

» between budgets;

» between budget funds, on one hand and special-purpose funds and extra-budgetary
resources, on the other hand.

The financial flows, listed above, are determined exclusively by the payments that
occur between the public institutions funded by the budget, or in between these, on one
hand, and the public institutions financed from special funds or extra-budgetary means, on
the other hand. In other words, the financial flows of this type are the result of the
relationships that are established between the correspondents of the Treasury, is all those
who have accounts with the Municipal Treasury and are the beneficiaries of its services.

Following the change of the financing system of health actions in an attempt to
reduce the budgetary effort at the expense of special funds, there have been settled regular
financial streams which have, as a starting point, the public institutions or the Treasury
correspondents, through contributions to social health insurance, beneficiary is the Health
Insurance, a self-financed public institution. Notable that in the case of these flows, along
with the registration of the cash payments in the expense accounts of the paying public
institutions from the Treasury's accounts, it also takes place the highlighting of the process
of establishment of the public resources on behalf of these institutions, for the special
funds budget of "social health insurance".

In other words, these financial flows determined by payments between the public
institutions financed from public funds or between these and the self-financing public
institutions do not alter the balance of the total resources of the Treasury, but translocate
the resources from a budget or multiple budgets in that of "social health insurance".

» The financial flows and their impact on accounting determined by cashless
payments between the public institutions that have accounts with different operative
Treasuries, but within the same county

The flows of this type that are created by non-cash payments occurring between the
public institutions within the same county, in relation to some deliveries of materials,
providing services or transfer to the municipal Treasury, the county seat, of the amounts
for the establishment of funds with special destination, from the public institutions served,
on this occasion, there can be created flows that occur within the same budget, between the
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budgets constituted from the budgetary funds, or among all of them, on one hand, and the
special funds, on the other hand.

Therefore, in these cases, the financial flows, that occur during these payments
between the public budgetary institutions and the non budgetary ones, located in different
places within the county, do not modify the County Treasury funds. They can only make
changes in their structure, when there are financial flows between budgets or between them
and the special funds and the extra-budgetary resources.

» The financial flows and their impact on accounting, determined by non-cash
payments, that occur between the public institutions and businesses.

The largest payments performed by the public institutions are the ones made towards
commercial companies, businesses on whose behalf they are beneficiaries of material
values, services etc. This type of payments have as a starting point the Treasury, where
they have opened expenses accounts, the public institutions or the Treasury's
correspondents, then the current account of the Treasury from the National Bank of
Romania and furthermore towards the system of the Commercial Banks where the
recipients of payments have constituted their deposits. Outside the public institutions that
make payments through Treasuries, there can be also found autonomous national or local
administrations beneficiary of some budget funds or even commercial companies after the
latest regulations in the field.

As in the case of the immobilizing of funds determined by the payment of taxes by
economic agents, when public funds are found on flow a significant number of days, in the
same situation are the amounts taken over by the Treasury from the component accounts of
the general consolidated budget, for the payments ordered by the public institutions, which
now do the reverse route to economic agents.

This void of public resources, determined by the interbank circuit is created due to
the difference in time between the moment of operating the payments in the budget
accounts (State budget etc.) arranged by the public institutions, the moment of their actual
recording in the current account of the Treasury with the National Bank of Romania, and
further to the interbanking flow National Bank of Romania - Commercial Bank branch in
question - Commercial Bank Subsidiary where the economic agent has an account opened.

For the registration of a part of these assets, determined by the completion of
payment documents on the route of the county Treasury — the National Bank of Romania,
in the accounting of the county Treasury operates the account "Settlements on initiated
payments" whose balance highlights the documents not operated yet, on the current
account credit of the Treasury at the National Bank of Romania, but highlighted from an
outflow of resources from the budgets through which are financed the public institutions
concerned.

» The financial flows and their impact on the accounts determined by the payments
that occur between public institutions located in different counties.

Cashless transactions between public institutions belonging to the Treasuries located
in different counties are rare and they usually concern payments for deliveries of materials,
possible services, but more frequently are those caused by transfers of funds concerning
customs warehouses etc.

The financial flows determined by such payments change the balances of the
financial resources of County Treasuries by reducing those from the Treasury of the county
that pays and increasing the resources of the beneficiary county Treasury. Overall, the
resources of the Treasury, at "national" level, the situation remains unchanged, there may
possibly occur also in this case, changes in the Treasury Resource structure, on the
component budgets of the general consolidated budget.
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In some cases, the financial flows determined by the payments of public institutions
towards others from different counties, overlap with the financial flows leading to the
establishment of public resources in the beneficiary Treasuries which we have referred to
in the respective chapter, for which reason we consider that it is no longer necessary to
return with more details on them.

3. The analysis of the financial flows determined by cash payments and their
representation in accounting

In the current system of payments, the cash represents the most reliable currency
category by means of which the debtors settle their obligations towards their creditors,
nevertheless, in the developed countries, the tendency in this direction is irrevocable, in
order to replace the cash, even in the case of small payments. Moreover, based on the
achievements in computer technology, also the current transactions, settled by the cashless
payments system on paper will soon transform in fully computerized transactions.

With all the existing tendency worldwide, in this field, Romania today is a society
dominated by cash, huge amounts of cash circulating from the population to the banking
system and conversely, where we include the State Treasury and between these
(Commercial Banks + Treasury) and the National Bank of Romania, due to this fact,
outside the banking system, remain significant amounts of cash, which makes a lot more
difficult the decision making process, concerning the regulation of money supply.

We consider that the Romanian authorities in the field, have achieved little in this
respect, the beginning of this action being, maybe, the payment of wages in personal
accounts, opened at Savings Bank units or at Commercial Banks. From these deposits,
then, being able to make cashless payments towards the service providers, public sectors of
the population, tax payments to the budget etc.

The releases of cash, performed by the Treasury's operating units, are determined,
especially by the public sector wage payment and to a lesser extent for small payments by
the public institutions through their own cash offices, regarding purchases of materials,
services etc.

The releases of cash by public institutions served by Treasury units that do not have
organized cash offices is done based on county Treasury mandate by a Commercial Bank
agreed on, usually from the operative Treasury's town, and in exchange, the Treasury
transfers to the respective Bank the cash accounted for (scriptural).

The simple cash release, by the operative Treasury to the respective public
institutions

does not immediately require an expense, although in the Treasury accounting this
cash transaction release appears as an "expense" to the budget from which the amount is
released.

Cash releases to the public institutions or its correspondents lowers the total
resources of State Treasury, with the actual nomination of these decreases on budgets
composing the general consolidated budget, but still to this moment, the event does not
mean an expense for the state budget as the Treasury accounting suggests. These resource
reductions of the State Treasury determined by cash releases usually occur without
transactions through the General Account of the Treasury with the National Bank of
Romania. Only in the event that the volume of these requests for cash withdrawal exceeds
the cash available in the cash office of the Treasury, the treasuries are required to appeal to
the National Bank of Romania to procure the difference in cash, in which case, for these
additional amounts of cash, appear also the debiting operations of the Treasury account
with the National Bank of Romania for the cash withdrawals in question.
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Taking as example the practices in developed countries, where the Treasuries are
more involved in the monetary policies of the state, with favorable consequences on
supporting the national currency, it should be done also for our country, through:

= correlating and managing the Treasury's activities in the process of establishing the
resources, especially the short term ones, emphasizing from one stage to another the cash
or cashless ones;

= the right of the Treasury to hold currency in the account because, if necessary, for
the national currency, to be able to carry out interventions on the currency market;

= the right of physical and legal persons to hold bank deposits at the Treasury, to
which we have referred before, from which to be able to conduct transactions without
cash, would be an important means of attracting cash from circulation etc.

For the actual release of cash, the public institutions or correspondents present to
the operative Treasuries the required documents for such operations (Check cash etc.). We
will not go into details concerning checks and formalities to be fulfilled on this occasion,
we only mention the fact that, in this situation, issuing currency, which for the Treasury
represents a "cash pay", its authorities must conduct a thorough check of the existence of
credits opened in the case of the state budget and the state social insurance budget and of
the availability of resources — funds, in the case of local budgets, special purpose funds and
the extra-budgetary means.

In order to exercise a more rigorous control over the progression of the operations
of payments and receipts, although the rules on the organization of this activity in the
Treasury does not regulate in a certain way how to proceed, we believe that in between the
cash receipts, on one hand, and the cash payments, on the other hand, there must be a clear
demarcation of the cash flow in order to avoid the possibility of mixing its two streams.
Both receipts per / total, as well as the payments as a whole to have a direct connection
only with the treasury cashier.

The requests for cash from the public institutions served by the Treasuries that do
not have cash payments desks are solved by the Commercial Banks approved by the
County Treasury Departments. In the case of these cash releases, the verification of
documents is carried out by the operative Treasury, where the public institution in question
has opened the account, after that, these are transmitted to the Commercial Bank for the
release of cash.

The consequence of the cash activities, carried out by the State Treasury and each
bank with its customers, results in deposit transactions, with the National Bank of
Romania, of cash in local currency, when there are exceeded the limits set by the National
Bank of Romania on one hand and, on the other hand, operations of withdrawal from the
National Bank of Romania, in the case of insufficiency to make payments to their clients.
Both deposit and withdrawal operations also generate cashless flows in the case of
deposits, by crediting transactions of the State Treasury and the Bank's accounts, or of
withdrawal, by debiting the same accounts.

In this process we also appreciate that, as the Central Banks in the developed
countries proceed in implementing their monetary policies, to be possible for the National
Bank of Romania to be able to put up for sale bonds that it keeps in its own assets, in
exchange for cash equivalent amounts, but for this, it is necessary for the Romanian
authorities to organize more appropriately the secondary markets of capital, where these
could be traded.

4.Conclusions

The evolution of the payment systems through the State Treasury is closely related to
the historical evolution of this institution and, certainly, with the progress in informatics, of
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the technology of the actual payment instruments and by new means and ways of
transferring financial funds related to financial obligations between business partners.

We consider that the sub-system of payments that uses the net settlement will have
to be maintained and developed under the conditions in which it is expected that, as "the
banking culture" will penetrate deeper and stronger among individuals, it will increase the
number and volume of individuals' deposits at banks and hence the need for cashless
payments from these deposits.

A decisive step, that should be made by the State Treasury on the path of improving
its payment system within its units is the development of a mechanism allowing the
transfer of payments and receipts operations between the County Treasuries, and between
these and the Central Treasury. The transfer of counties payment transactions, between the
territorial units of the State Treasury, to be achieved by avoiding the accounting records in
the current accounts of the county Treasuries, at the branches of the National Bank of
Romania, the purpose of these operations following to materialize only through the general
account of the State Treasury opened at the Romanian National Bank.

The introduction of a payment system more or less perfected, depends, however,
largely by the investment opportunities that the Central Bank has and the entire banking
system, which does not exclude the State Treasury.

We consider that the decisive and immediate step to be made by the Romanian
authorities and all those involved (the Central Bank, the State Treasury and The banks) in
this area, is the reform in the cash payments field, by reducing operations of extinguishing
obligations this way. It must be introduced "the banking culture" as stated by Mariana
Diaconescu and Vasile Savoiu, in their work to which we have referred constantly, in all
environments, and especially among the population, to make it understand the advantages
of cashless payments, and even if this process would temporarily lead to the dissolution of
significant work places within the State Treasury and the Bank, would have multiple
benefits for the entire economy, whose beneficiaries, ultimately, would be also the
individuals restructured and directed for other specialties.
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POPULATION WEALTH. DYNAMICS AND STRUCTURES

Marius Gust'

Abstract: Population is a major player in the structure of market economy. A part of its role in
economic relations can be regarded through its total or net wealth and wealth structure, and also through
the debts it accumulates. In Romania over the last decade, the overall economic dynamics has marked net
wealth, total wealth, debts and their components. Statistics reveal major increases of the above-mentioned
categories but unfortunately they have been partly erased by the financial crisis. One can also note the large
share of real estate assets in the structure of the population’s wealth maintained at a lower level, though, i.e.
a low level of wealth liquidity. At the level of financial assets in recent years, with a higher share of total
assets, one can notice the dependence on high volatility securities which induces this feature into total assets,
too. At the level of debts, although their total volume remains relatively low in size, structural changes can be
seen towards decreasing the debts generated by consumer loans and, in return, an increase in financial debts
due to mortgage loans.

Keywords: balance household, net wealth, financial assets, real estate.

JEL Classification: G12, M59.

1.Introduction
Population plays an important role in economy, not only as suppliers of work
resources or consumers of gross domestic product, but also as owner of material assets and
also as investor, thus owner of financial assets. Also, a great part of debt in economy is
owned by the population.
Table no. 1. Model of household balance sheet

Balance sheet for Households
1 Total assets (=2 + 3)
2 | Nonfinancial assets (=3 + 4)
3 Residential and commercial real estate
4 Other
5 | Financial assets (= 6+7+8+9+10)
6 | Currency and deposits
7 Debt securities
8 | Shares and other equity
9 Financial derivatives
10 | Other assets
11 | Liabilities (= 14 + 15)
12 | Loans
13 | Other liabilities
14 | Debt (=12 +13)
15 | Financial derivatives
16 | Net worth (1 -11)
17 | Balance sheet total (=11 +16=1)

Source: IMF, Financial Soundness Indicators: Compilation Guide, 2006, www.imf.org, section
”Publications”

Economic growth registered by Romania in the last decade has also made its mark on
population wealth. Thus immovable assets have experienced a series of fluctuations after
the year 2000, either because of the real estate boom after 2005, which upped the value of
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these goods, or, since 2008, because of decreases of prices on the real estate market, who
depreciated this component of assets. Also, the financial assets of the household knew, on
the one hand, price changes, but on the other hand, a number of adjustments in economic
behavior of individuals, also led to a series of structural changes. Finally, the credit boom,
which resulted in public debt led to adjustments in household net wealth.

As at the level of enterprises, their heritage is represented through a balance sheet, at
the population level assets, claims and debts held by it can be represented by a balance
sheet.

In order to represent the population wealth IMF recommends a balance sheet as in
Table 1 (IMF, 2006).

2. Methodology

Evaluation of population wealth is a rather difficult mission. A series of components
of population wealth assume complex operations of value assessment, especially, real
estate wealth or the position ,,other nonfinancial assets”. In the absence of statistical
information on population wealth and its components, this analysis is basedon published
values, usually annually by the National Bank of Romania, in particular the reports on
financial stability. Much of the data used should be reviewed critically, as there are no
publications that provide alternative information.

Initially, in 2005, NBR, for estimating real estate wealth of the population (the
determination of prices of housing) used the method of updating annual flows of income
made from property (rents) starting from ,,guidebooks with guide prices of real estate made
by the expert evaluators for notarial use” (NBR, 2006 and Neagu F.& Margarit. A., 2005),
because since 2008, the NBR to use to estimate the value of real estate assets "data
provided by the Chambers of Public Notaries on standard three rooms apartment and price
per square meter of rural housing"(NBR 2008). Similarly, assessing the value of financial
assets was made by the NBR based on information from "national financial accounts",
through taking into account the holdings of unlisted shares (NBR 2007).

3. Dynamics of net assets, net financial assets and real e