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Abstract: Are behavioral interventions consonant with a free society? Rizzo and Whitman
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1. Introduction

There is a tension within classical liberalism. Classical liberals revere individual autonomy but
also affirm a great society where individuals rely on the knowledge and decisions of countless
others that they will never meet (Hayek 1960). For the most part, these two commitments are
aligned. The successful use, and resulting dissemination, of specific knowledge in the
marketplace, leads to the realization of profit for those whose specific knowledge and
contributions turn out to be valuable for meeting the needs of others (Hayek 1945; 2014).
Nevertheless, this paradigm of social cooperation through free choice appears to break down
occasionally in the form of poor outcomes for individuals produced by chronically bad
decision-making. Examples of these are particularly salient when it comes to behavior with
bad long-term outcomes for personal health and finance. This mismatch or miscalculation
whereby an individual choice fails to take into account all the expected long-term outcomes
associated with it is a negative internality (Allcott and Sunstein 2015). A classic example is the
mismatch between a smoker’s express intention to quit for the sake of their long-term health
and their momentary decisions to continue smoking thus reinforcing their habit (Cherukupalli
2010).

The most prominent solution, and increasingly influential in public policy, is offered
by “libertarian paternalism,” which attempts to preserve ultimate freedom of choice while
nevertheless encouraging better decisions (Thaler and Sunstein 2009; Halpern 2016). The
premise of libertarian paternalism is that it is possible to manipulate predictably some
consequential choices through non-coercive “nudges” to increase the individual’s welfare. A
nudge is an indirect way of encouraging or reinforcing a putatively beneficial behavior that
does not, at least at the moment it is applied, attempt to influence the agent consciously. In this
sense, it contrasts with explicit rules backed by sanctions as well as attempts at education or
provision of information that attempt to influence the agent’s conscious decision processes.
For proponents, the fact that minor variations in logically irrelevant elements of a choice
situation can influence decisions unconsciously is strong evidence of a failure of individuals to
engage in rational choice (Kahneman and Tversky 1979; 1984; Kahneman 2011). If people’s
supposed preferences revealed through their choices are logically incoherent and cannot

produce an efficient path to achieving a reasonable plan, they could be trivially improved



through greater alignment with a plan set by policymakers that is, arguably, in people’s real
interests (Sunstein 2021).

Rizzo and Whitman (2019) challenge this paradigm on several dimensions. Their core
argument is that the new paternalists judge individual decision-making against an unrealistic
baseline of formal rationality drawn from neoclassical economic theory. While this account of
rationality has some useful predictive properties in specific contexts, it has never represented
a good description of actual human choice, nor does it offer an appropriate normative aim for
humans to pursue. From this perspective, Rizzo and Whitman highlight the fragility and
imprecision of empirical findings used to justify libertarian paternalism. They point out how
reliant the case for policy interventions is on the ability of policymakers to fine-tune their
response to biases that vary from individual to individual. Moreover, they argue that libertarian
paternalists can seldom identify the “real” settled preferences of the people whose welfare they
aim to improve; that is the preferences that would theoretically take full account of long-term
personal benefits and costs of each decision as the individual herself assesses them. So, like
their old paternalist forbears, libertarian paternalists are pushing their own preferences on the
population even if it is through the use of more subtle strategies. Moreover, closer inspection
in people’s approaches to choices reveals that intuitive reliance on apparently irrelevant
contextual cues can be perfectly rational and efficient (Rizzo 2019). For example, an individual
may adopt diet rules that only apply in some (logically irrelevant) contexts, yet it may still be
effective at improving their health (Rizzo and Whitman 2019, 249). Moreover, due to the more
remote, sometimes perverse, feedback that people receive as policymakers, the biases within
bureaucratic and democratic processes could be worse than the alleged benefits of paternalist
policies (Rizzo and Whitman 2019, 330; cf. John 2018). Rizzo and Whitman (2019, 325)
describe the excessive regulation of relatively safe e-cigarettes, driven partly by tobacco
companies and suppliers of other smoking cessation products as one result of such biases.

Significantly, Rizzo and Whitman argue that introducing paternalist policies has its own
institutional momentum; they are subject to slippery slopes. As a result, behavioral
interventions that appear benign or useful can alter the social and policy environment such that
more forceful interventions then become easier to justify. This includes interventions that
would have been rejected by the original proponents of a nudge. Their solution is consistent
adherence to classical liberal limits on state action. They are optimistic that voluntary means
are capable of discovering and disseminating the relevant information that people need to make
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a free society (Rizzo and Whitman 2019, 237). Indeed, free choices must be permitted so that
individuals are capable of discovering their own preferences (cf. Delmotte and Dold 2021).

We defend some behavioral interventions aimed at addressing self-harms, particularly
in contexts where internalities and externalities are empirically entwined. We make our case
without recourse to neoclassical premises but with more realistic foundations inspired by
Hayek’s theory of mind. It is a mark of civilization that each individual can meet many complex
needs without dedicating much personal thought to them (Hayek 1960). What Hayek calls the
marvel of the market is that it allows people to coordinate based on summary information
supplied through the competitive pricing of goods and services, combined with consumer
experience and the spontaneous sharing of information that stem from societal interactions
without a central coordinating source. However, sometimes the decision practices that people
adopt spontaneously based on these uncoordinated processes may be seen as insufficient,
particularly in a rapidly changing technological and institutional environment.

This challenges Rizzo and Whitman’s skepticism of such interventions. Our argument
is structured as follows. First, we offer a Hayekian account of rationality and contrast it with
the neoclassical account, showing that Hayek’s ecological account can acknowledge cases
where our ordinary decision-making is likely to depart from choices that represent our self-
interest properly understood and could be improved from some guidance from public
institutions. Second, we introduce our proposed framework for assessing policy. We label our
approach “soft interventionism.” We use “soft” to denote our valuing of non-coercive
behavioral changes, which classically include nudges and default options as part of choice
architecture but could also include sin taxes that fall short of outright or de facto prohibitions
backed by penalties. We use “interventionism” in place of “paternalism” because our approach
avoids authorizing unilateral influence and manipulation in favor of a transparent and reasoned
approach that emphasizes the procedural constraints of proportionality, subsidiarity, and
contestability in scientific debate, as well as the substantive aim of enhancing individual
liberty, as the basis for regulatory interventions. This relieves the tension between the classical
liberal commitment to individual liberty and admiration of the complex social order that relies
on an ever-increasing division of knowledge which means people’s autonomy is inevitably
mediated by the decisions of countless others. Third, we illustrate the power and ubiquity of
soft interventions in road traffic management where the concepts of internality and externality
are inseparably integrated into public concerns over health and safety. Finally, we use the
example of soft interventions to reduce accidental overdose and suicide as a paradigm example

of proportional interventions that are compatible with liberal commitments.



2. Rationality: True and False

Hayek (1945; 1937) is famous for his epistemic justification for market institutions premised
on considering cooperation among strangers as an example of a spontaneous order (Boettke
2018; 2002). This is where individuals seeking their own ends within a framework of rules end
up producing complex forms of coordination across time and space that no single agent could
possibly conceive by themselves. By contrast, no planned economy, or government-controlled
society, could ever achieve the same degree of coordination as a free society based on the rule
of law whatever the intentions of those officially in control of government institutions (Hayek
2007). This is because a central planner would lack access to the knowledge about all social
resources and their potential uses that individuals acting within a market process know
collectively albeit in a dispersed form.

A distinctive feature of Hayek’s (1937; 1945) account is the idea that a spontaneous
order of mutually beneficial interactions emerges through interactions and processes of trial
and error. It contrasts with neoclassical premises that people act independently with consistent
preferences and perfect information (Weintraub 1993). This downplays the existence of
formative social interactions that shape the preferences and behavior of individual actors over
time. Hayek’s account of emergent knowledge and social coordination among individuals has
important parallels with his account of individual cognition (Cowen 2020; Caldwell 2004).
Hayek problematizes not only the notion of society as a unitary agent capable of pursuing a
general will but also the notion that individual human beings themselves possess a core “agent”
that can observe the external world at given moments, process relevant knowledge, and thus
decide an appropriate course of action (Dold and Lewis 2021). What is more, anticipating
advances in neuroscience (Fuster 2011), Hayek (1952) argues that our everyday perception and
cognition is the result of pattern recognition, honed through receiving positive and negative
feedback from successful and failed predictions of observable reality. Hayek (1981) employs
a useful distinction between concrete orders, the irreducibly complex objects and events that
stimulate our raw sensory experience, and abstract orders, the categories of thought (or models)
that we develop to make sense of what we perceive. The vast majority of this cognitive work
is unconscious. The separating of a holistic sensory experience into discrete events in time and
objects of perception is not naturally given but rather the result of learning how to categorize
patterns of sensory spatial and temporal arrangements. We are only ever consciously aware of
a small portion of this activity in our minds, yet it is the basis for our reasoning involving our

individually distinct and limited capacity for rational thought. As is the case for the extended



order of society, our degree of rational consciousness is an emergent outcome of piecemeal
adaptation to the phenomena we encounter. The reason for this is that even apparently primitive
sense-data, objects and their characteristics that we apprehend through our senses, are only
rendered meaningful to us through abstract categories, themselves the product of learning to
navigate our physical and social world, as well as acculturation through shared language. We
rely more on a continuous experience of trial and error rather than formal cognition and
analysis.

This learning process extends to social interactions that create systems of customary
law and norms of social behavior (Hayek 1982a, 3:158). Hayek understands that evolutionary
developed laws form part of the shared understandings that act upon people’s behavioral
choices. Social and economic actors are therefore constrained or at least guided by emergent
properties of a higher level which their own interactions and the prior actions of others
generate. From this perspective, Hayek challenges the behaviorist view that we can
scientifically predict people’s reactions in response to simple external stimuli and his approach
stresses the social context from which information useful for our choices emerge, and the
heuristic guidance that people rely on when making everyday decisions. Heuristics are
essentially rules of thumb that allow people to make good enough decisions based on the

information they find salient (Gigerenzer 2008).

If this position is accepted (and there is at least a plausible contemporary scientific basis for
this description), it has important consequences for how we evaluate internalities and whether
regulation can plausibly improve individual choice. For example, Kahneman (2011)
distinguishes between two thinking styles: System 1 and System 2. System 1 is fast, automatic
and reliant on heuristics to make decisions. System 2 is slower, relying on gathering relevant
information and calculating expected outcomes over a longer time period. Although both
systems can suffer from biases, System 1 is supposed to be particularly susceptible to
predictable errors, such as present bias or different decision outcomes in the presence of
irrelevant alternatives or information. Demonstrated by laboratory experiments, this is
supposed to be the mechanism through which internalities in the real-world are produced.
Following the Hayekian account, we believe System 2 thinking cannot be so separated from
System 1. The world is too complex for any human being to have a truly synoptic grasp of
every aspect of the environment, no matter how careful and alert they are. Rather, we are paying
attention to a different set of patterns and apply different heuristics and rules of decision-

making. Our thinking still involves reliance on simplified models of reality to predict future



outcomes. This way of thinking offers no warrant that it will produce optimal outcomes. The
patterns we rely on might still allow us to be deceived or be subject to manipulation, including
by the very biases that supposedly mainly effect System 1.

Moreover, from this perspective, it is a mistake to judge System 1 based on laboratory
experiments (Rizzo and Whitman 2019, 34). A system premised on rapid pattern recognition
for acting within a familiar environment will produce sub-optimal decisions when placed in a
novel environment, especially one which is being deliberately controlled and manipulated
(Buturovic and Tasic 2015; cf. Rizzo and Whitman 2019, 188). But real-word decision-making
generally offers many opportunities to learn. Hence, when opportunities to learn through
feedback have been available, these biases are often reduced or eliminated through the
evolutionary development of both norms and commonly held heuristics and guidance.
Moreover, from a more dynamic perspective, thinking that can appear biased in a static
snapshot of an experiment, can constitute a fallible choice but will trigger a learning process

and could lead to new useful heuristics and best practices (Rizzo and Whitman 2019, 29).

What does this mixed and dynamic perspective on thinking and reasoning suggest for
establishing cases where some degree of regulation might be appropriate? Rather than
assuming a persistent set of biases in human thinking that can be predictably corrected, this
perspective suggests we should generally enable actors to figure out through experimentation,
feedback, and imitation, what choices best suit their interests. This process is effectuated
through their social interactions, including market transactions driven by exchange of goods
and services, and of relevant information about them. In some contexts, the sharing of
knowledge is more likely to happen at a collective rather than individual level and
policymakers should turn their attention to specific choice environments that remain resistant
to the spontaneous learning of individuals despite their own ongoing interactions (cf. Rizzo
and Dold 2020).

There is some overlap between these problematic choice environments and the problem
areas that paternalists are apt to highlight and assert their case for government intervention. For
example, many new paternalists are concerned about the long-term consequences of unhealthy
diets and lack of exercise for illness and obesity. Looking at this case from a Hayekian
perspective, we can acknowledge that post-industrial society has placed many of us in a novel
choice environment where calorific food is widely and virtually instantly available while
requirements to exert energy are much reduced. Sometimes our biological constitutions, honed

through evolution to build up bodily fat reserves in times of plenty, may not produce the kind



of spontaneous negative feedback that would encourage us to control our weight in an
environment where food scarcity is unlikely to be a source of poor health (Bellisari 2008).
Nevertheless, acknowledging obesity as a legitimate concern does not immediately prompt
regulatory intervention. Once the problem of poor diet is recognized, both market and private
associational solutions emerge to refine the choice environment, making it easier for people to
be informed about healthy diets and adopt healthier lifestyles should they wish. Even when it
appears that the state has a potentially positive role to play in improving individual decisions,
the ineliminable nature of state coercions means that it must be adopted with care. We set out
how to introduce soft interventions carefully in a way consonant with Hayek’s broader theory
of human learning and the generation of information. In the next section, we show how such

interventions can fit with the principles of liberal constitutional government.

3. Constraints on intervention

Congruent with his spontaneous order thesis, Hayek (1973) argued that many useful social
rules emerged through individual interactions but acknowledged legislation as sometimes
necessary to address flawed laws developed by customs that produced iniquitous outcomes (cf.
Schliesser 2021; Scheall 2020). Hayek only insisted that legislators align their lawmaking with
the “natural” form of emergent law. Hayek distinguishes between law understood as the
emergent outcomes of historical attempts at cooperation, and legislation that involves the
deliberate intervention of lawmakers. Legislation is mostly confined to making laws governing
the administration of public services, leaving the rest of civil society to manage disputes using
general rules discovered and interpreted by judges. Hayek establishes some principles for what
those interventions should look like. They should always aim to facilitate autonomous social
cooperation and a competitive market rather than to displace it (Hayek 1982b, 2:24). In The
Road to Serfdom, Hayek (2007, 90) referred to this aim as planning in order to facilitate
competition. Formally, legal reforms should take the form of general rules, applicable to all,
and not the imposition of arbitrary authority to manage disputes. While the liberal state can
alter the content of rules (nomos) of a regime (Hayek 1973, 1:71), they cannot alter their
generality, so they become commands (thesis) (Hayek 1973, 1:127).

In other work, we argue that competitive democratic processes and a pluralist civil
society play a distinctive role in protecting individual liberty, which was not consistently
recognized by Hayek himself (Trantidis and Cowen 2020). Competitive democracy is required
to prevent citizens from being subject to explicit political coercion (Acemoglu and Robinson

2019), which may take the form of the manipulation of an individual’s situation through



targeted sanctions and rewards to ensure they support a political party (Trantidis 2015). This
applies to nudge interventions since their implementation can be used to punish or privilege
private actors (for example, by directing consumers towards the consumer products of
politically favored firms).

How should a particular concern with maintaining a framework where autonomous
private activities are protected be interpreted in light of proposed behavioral interventions? We
suggest three principles that sum up what we consider core commitments of liberal
constitutionalism (Buchanan and Congleton 2003, 187-95; Cowen 2021, 130; Pennington
2008; Buchanan 2001; Popper 1945; Aligica, Boettke, and Tarko 2019). Interventions should
respect subsidiarity (Pennington 2008; Aligica, Boettke, and Tarko 2019; Buchanan and
Congleton 2003; Buchanan 2001), proportionality (Barnett 2004), and be made and revised on
a scientific basis (Popper 1945; Schliesser 2019). Policies aimed at addressing internalities

must meet these principles to be justified in a classical liberal framework.

Subsidiarity

Within liberal constitutionalism, subsidiarity is the general principle that the
governance solution to social problems should be established and implemented at the lowest
feasible scale complementary to learning and voluntary activity by other associations and
jurisdictions. This is important both for prioritizing self-governance and facilitating personal
and collective learning about personal harm. Harms against the person correspond to a core of
rights which most classical liberals recognize as “natural” (although they may not believe them
to have a naturalistic origin) but also extend to areas where the personal and public interact,
such as infectious disease, increased risk of bankruptcy, levels of pollution, traffic congestion,
climate change and other issues of human security.

Our notion of a classical liberal principle of subsidiarity for nudges first highlights the
priority of private and voluntary solutions to informational problems. A subsidiarity test
examines whether government actions are needed as complementary to what society already
knows and disseminates as publicly available information about harmful behavior. To which
extent is that information available, accessible and sufficient to inform adult consumers and
users of good and services about risks and potential harm from our own behavioral choices?

In the case of internalities, the costs are born by the individual, so we would presume a
high degree of scope for individual learning and local solutions amidst adults with full capacity

to consent. The reason why subsidiarity is a key check on state actions from a classical liberal



perspective is that that the information and decisions costs associated with the internality are
linked to free choice and personal responsibility. Often, information that is important for their
choices is efficiently provided by private providers of goods and services. In case it is not,
collective action, such as public warnings or default options, may be needed to upgrade the
level of information and allow them to make a more informed, yet still free, choice. Nudges
also attempt to manipulate the choice environment to influence momentary decision-making
such as to smoke or to buy cigarettes in cases where actors might not be mindful of this
information.

Moreover, the subsidiarity constraint must help prevent nudges from becoming a
mechanism for a majority stigmatizing the stereotypical activities of a minority. For instance,
nudges to discourage smoking will pass the test of subsidiarity if smokers, as individuals and
as a community of interest, approve of attempts to highlight the harms relating to their habit,
and the tobacco industry does not do so. This applies particularly when many smokers are
trying to quit smoking and many of them would have discouraged their loved ones from starting
to smoke. A nudge applied at the moment of decision to purchase cigarettes is not manipulative
if they were introduced as part of a democratic discussion where smokers themselves were
included and generally approved of it. Although not everyone individually impacted may agree
with the intervention, they are, at least, forewarned that a nudge is apt to be applied.

By contrast, an intervention premised on discouraging smokers but supported only by
non-smokers would, in our view, fail that test. For example, in the United Kingdom, a great
many problematized lifestyle differences have a class dimension, with middle-class
policymakers focusing attention on consumption and conduct in working-class households and
communities (Lawler 2005). Nutt (2009) pokes fun at some proponents of drug prohibition by
conceptualizing horse-riding as “equasy,” a fictional drug associated with much higher risks to
personal safety than the real drug ecstasy. Horse-riding, a statistically dangerous hobby, attracts
little concern from hard or soft paternalists because it is a leisure activity of the middle and
upper classes who are presumed to be capable of rationally assessing the trade-off between
pleasure and risk. Yet, novel leisure activities or those associated with the working classes or
urban youth are presumed to be problematic (cf. S. Cohen 2011). Subsidiarity requires that the
relevant community affected by the intervention approves of its aims. The ideal of subsidiarity,
which it can necessarily only approach in practice, is that the distinction between external
manipulator and the agent subject to manipulation is broken down such that interventions

constitute a form of collective self-governance rather than paternalism (Buchanan 2000, 118).
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Proportionality

Proportionality is the principle that interventions should not exceed what is necessary
to achieve a publicly approved goal. While subsidiarity scrutinizes the extent to which relevant
individuals or a community approve of a policy goal, proportionality checks whether an
intervention is the least invasive way to achieve an informational improvement when deemed
necessary under subsidiarity. The test of proportionality assesses the intensity of the imposed
state restrictions in the sphere of individual freedom, as restrictions or manipulations cannot be
overwhelming and arbitrary but only necessary to accomplish an informational deficiency
identified under the subsidiarity principle. In the classical liberal framework, defining a case
for public intervention is limited by the subsidiarity principle while proportionality adds a
dimension of scrutiny for the measures proposed to do so.

Proportionality in a classical liberal framework requires that authorities use only
regulation that is appropriate for the publicly approved intended result with the least degree of
intrusion on the freedom to act. Hence, not only should the state establish a
declared public interest, but it should justify the degree of intervention. The notion that bad
personal habits should be “eliminated” through manipulation and continuous ratcheting of
interventions would generally not pass such a test of proportionality. Often, the proportionate
level of intervention would involve actions by public authority to complement public
knowledge rather than more invasive measures such as additional taxes on goods and services
or strict regulations on their geographical provision. For instance, restricting the time when
shops can sell alcohol or restricting sale to designated shops must be examined in terms of their
proportionality to achieve their publicly approved aim against the inevitable limitations on
liberty and leisure. To which extent do these restrictions affect moderate users of alcohol or
users with lower income as opposed to helping others tackle their alcohol problem or
preventing new cases of alcohol abuse?

Proportionality is justified by a Hayekian perspective that expresses concern with
legislation that is designed to address internalities while imposing an excessive restriction on
freedom of transaction. Insofar as they shift the benefits and burdens of knowledge between
actors and associations within civil society, they should be aimed at facilitating improvement
and learning through voluntary action. They should generally not be used just to improve social
welfare from the policymaker’s perspective, but primarily to make it easier for individuals to

discover and pursue their own understanding of their welfare.
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Scientific basis

Finally, we add the prerequisite that the test of subsidiarity and proportionality must be
backed by scientific evidence about behaviors that, either individually or collectively, cause
harm, and with evidence offering compelling and contestable indications that the type of
intervention enacted is effective in informing agents about those facts without imposing
significant costs on already informed consumers and users.

Why require a scientific basis? Despite its flaws, science has become by far the most
reliable source of explanation and understanding compared to all other available alternatives
such as religious authority, magic, superstition and intuition, due to the strictest methodological
treatment and scrutiny by an epistemic community (Tullock 1987; Polanyi 2000). Hence,
scientific conclusions, though subject to revision, will check the extent of the problem claimed
by policymakers and the means they have chosen to address it. By referring to science, the
rationale for policymaking is not depoliticized as such but, at least, refers to a methodologically
distinct sphere of inquiry when assessing claims of harm.

Why should science have this moderating effect? In liberal democratic systems, no
single political organization can control scientific research that occurs around the world by
multiple centers, despite inevitable efforts to support specific teams and advantage particular
research programs in their constituencies. In the end, as Rizzo and Whitman recognize,
misconceptions and manipulations are exposed. The scientific community is international and
pluralist enough to challenge poor-quality research. It applies stricter methodological criteria
and, unlike public agencies, can expose scandalous use of poor evidence by vested interests.
Science coupled with a pluralist political environment offers a check on the biases and rational
excesses of political power. Our position is not that policymakers should be led by “the
science” but rather that the normative aims of a policy must be tempered and constrained by
scientific evidence.

This way, science can challenge unjustified bureaucratic decisions in cases that Rizzo
and Whitman (2019, 317-18) cite on alleged consumer irrationality concerning energy-
efficient choices used to justify regulation. Indeed, it was scientific evidence that cast doubt on
the definition of obesity thresholds by the WHO, the presumption that e-cigarettes function as
a gateway to smoking and the original prescriptions of the food pyramid (Rizzo and Whitman
2019, 321-29). Evidence can thus tame the interventionist bias which Rizzo and Whitman warn
about. This was the case when the US Court of Appeals for the DC Circuit overturned the
FDA'’s proposal for graphic warnings on cigarette packs because there was limited evidence

for their effectiveness. At the same time, the inevitable consequence of a policy proposal is the
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stirring of reactions from vested interests, those who would lose and those who would win,
meaning that these differences will not remain under the radar of politics, and neither will any
scientific evidence that would support one view or another, including evidence of the
downsides of intervention or its sheer redundancy.

To sum up, a nudge is appropriate, insofar as it is both the least restrictive measure
necessary to achieve a declared policy result that elicits subsidiary action by the state for a
scientifically identified problem, and the least burdensome for the freedom of those subjected
to this restriction. Soft interventionism is preferable to restrictions and commands insofar as
they can be effective in achieving the public objective pursued in conformity to scientific
guidance, at the same time, being the mildest in terms of the adverse effects on freedom. We
now show how soft interventionism can apply within these constraints both at the margins of

externalities and internalities, and with a case that is more centrally an internality.

4. Entangled externalities and internalities

The application of soft interventionism is particularly useful when the distinction between
externalities and internalities is empirically inseparable, such as driving. A car accident can
harm us and others, impose costs on relatives and entire families as well the local community.
Traffic regulation illustrates an area where soft interventions can effectively supplement
another form of regulation (cf. John 2018, 15) under the principles of subsidiarity,
proportionality and consistency with scientific evidence. Road transit is critical to the
functioning of market economies and people’s pursuit of their own separate ends. Indeed, safe
and rapid transport is such a central example of a common good that rules governing traffic are
sometimes used as a concrete illustration of the value of the rule of law for a liberal society
more generally (Schmidtz 2010). But the consequences of accidents mean that both learning
to drive, and road guidance must be formal (it cannot be left to spontaneous trial and error) and
subject to significant regulation.

There is a substantial body of tort law, typically managed between insurance
companies, that address accidental harm and damage between road users. Yet governments
consider tort law inadequate for preventing accidents and use escalating criminal penalties for
dangerous and negligent driving, as well as sanctions for parking that disrupts the flow of traffic
or creates potential hazards. Within this thick regulatory environment, few interventions
directly mandate personal behavior because of self-harm. An exception is the introduction of
mandatory seat belt laws where safety benefits are concentrated on car occupants rather than

other road users (A. Cohen and Einav 2003). Other regulations focus on the automobiles
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themselves, with periodic new mandates for safety features, as well as requirements for regular
inspections to test the roadworthiness of older vehicles.

There is, in addition, an enormous number of interventions that constitute ‘nudges’ in
the form of road guides, warnings and reminders of speed limits and potential hazards. Traffic
humps are another example of a kind of intervention that provides direct physical feedback to
drivers who may well be driving within the speed limit but not as slow as to better ensure safety
(Arbogast et al. 2018). Because of the external costs of collision, these are not generally
considered paternalist interventions. Nevertheless, their scope is broader than what formal rules
mandate. While some of these signs are designed to warn drivers against breaking a specified
rule associated with a sanction, many other road signs are warning against acts that are either
not subject to formal sanction or are essentially unenforceable unless a road traffic incident
takes place (for example, reminders to take breaks from driving).

Many of these interventions are aimed at achieving a reduction in incidents for which
there is already provision to internalize the costs (after all, every driver is compulsorily
insured), and for which many of the costs and benefits are concentrated on the driver in any
case. Insofar as they are effective, they are shifting driver behavior away from their
spontaneous choice taken within known rules. From a narrow individualist standpoint, this
would suggest that traffic regulators are departing from the framework of legal rules governing
traffic. Indeed, from Rizzo and Whitman’s (2019, 243) position, it might look as if these
interventions involve imputing (unjustifiably) a preference for additional personal safety to
road users that is not evident in their spontaneous behavior. On our account, safety is inevitably
a joint enterprise that must combine driver decisions with a context specifically designed and
improved to provide constant feedback based on evidence. Moreover, safe driving must be
learnt and subject to reminders particularly for moments of distraction and fatigue. In that
sense, there is no reason to exclude effective behavioral nudges provided they help drivers with
safety and comfort, goals which almost any driver would plausibly pursue.

These interventions are implemented by private agents on their premises as well as
public authorities on the road. However, if the roads happened to be private and the firms tasked
with managing them introduced these soft interventions either spontaneously or in response to
an assignment of tort liability, Rizzo and Whitman would have little cause to contest them.
They would have been produced by the combination of personal choice, market actors and
custom that they endorse. To a considerable extent, road safety is achieved through softer

interventions rather than harsher penalties.
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Extending the logic

Although much of the new paternalist debate has focused on consumer behavior in private
markets, some areas where there is the greatest scope for welfare-improving behavioral
interventions is regarding citizens as public-service users (Guala and Mittone 2015). Road
traffic regulation is exceptional in that it is one area where many people come at least into
peripheral contact with the criminal justice system. Because road-users are comparatively well-
represented in the political system, sanctions tend to be graduated, with the use of warnings in
preference to penalties.® Because nearly all drivers eventually receive a sanction, the political
incentives tend to be aligned towards proportionality. However, in principle, nudges and
reminders would improve other aspects of the justice system. For example, a recent study
examines the impact of using “nudge” informed interventions to encourage defendants to
attend their court dates (Fishbane, Ouss, and Shah 2020). Failure to appear before a court is a
legal breach that leads to escalating sanctions, besides delaying the course of justice. So, it is
in the interests of relevant parties for appointments to be kept, most of all the defendants. This
applies even if attendance itself is a painful experience that some defendants might put off even
at great future cost if not explicitly reminded.

If this were a relationship between a private firm, with a straightforward profit motive,
and a consumer of a good or service, such reminders to receive the service would perhaps be
more typically implemented (at least insofar as it is in the interests of the firm for their product
to be utilized). Making it a state policy in such circumstances is a reasonable and legitimate
extension. Moreover, such interventions do not involve fine-tuning against an imputed
preference since the nudges are made to avoid deliberately harsher and escalating sanctions
that the state authority itself will have to spend resources to mete out. In this sense, appropriate
nudges can be explicitly justified as a subsidiary and proportionate measure, which would
actually preclude a slippery slope to more heavy-handed intervention unless justified by the

same standards.

5. Suicide and overdose reduction
Our next example illustrates soft interventionism within our suggested constraints in a case

more straightforwardly conceived as an internality, albeit one that takes place over a shorter

3 An exception, that crops up in parts of the United States, is where local traffic jurisdictions are controlled by
governments that do not represent typical road users effectively and where police can use their sanction powers
regulating traffic to raise revenue (Surprenant 2019; Brazil 2020).
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timescale than is the case for many other behavioral interventions. In the United Kingdom,
regulations introduced in the late 1990s reduced the pack size of acetaminophen (there labelled
paracetamol) and several other analgesics associated with accidental and suicidal overdose
(Hawton et al. 2004; Bergen et al. 2010). The reforms also replaced bottles of tablets with
individually sealed blister packs. While total sales rose and overall use of pain relief was
apparently unaffected by the policy intervention, overdose deaths dropped significantly
(Hawton et al. 2013). There is limited evidence for substitution effects. Peltzman (1975)
effects, whereby imposed improvements in safety are offset through individuals adopting
riskier personal behavior, are not in evidence either. So, these interventions have a plausible
scientific basis.

Many suicides are impulsive (Turecki 2005). Suicidal ideation often involves highly
specific modes of carrying out self-harming action. If thwarted, the individual actor does not
predictably switch to what would logically represent a close substitute method (Daigle 2005).
Failed attempts at suicide do not steadily predict repeat attempts (Yip et al. 2012). There is a
rational suicide literature that explains some of these behaviors (Kimenyi and Shughart 1986).
It is possible to explain the impulsivity and specific intent of a life-ending event through a
rational choice model. At the same time, the attempt to explain suicide in this way can appear
more like a reductio ad absurdum of the rational choice paradigm rather than a vindication of
it because the logic seems to imply that any action, no matter how rash and anomalous with
other aspects of personal utility, can be described as rational (cf. Murphy 2019). It seems more
plausible to acknowledge that in some common cases the process of rational thought breaks
down such that momentary choices can lead to tragic outcomes for the person making them.
Relatively minor alterations to the social environment, such as changing the way that certain
medicines are packaged for sale, can significantly reduce these tragic outcomes. Although
suicide and deliberate self-harm have always been part of the human experience, the
availability of some painkillers represents an additional danger because they can be
surprisingly effective at causing death without warning. They are not associated with sensuous
negative feedback that would be the case for violent methods of self-harm or of poisons found
in the natural world.

A possible response to this is that private actors should be capable of introducing this
kind of product safety improvement themselves if it is indeed welfare enhancing. After all,
pharmacists have neither an individual nor collective interest in facilitating overdoses. So why
were these policies not adopted spontaneously? It could be that the government’s subsidiary

role is about simply supplying evidence and aiding coordination between competitors in this
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sort of case. Alternatively, however, it might be that a marginal collective action problem
exists: individual firms would benefit from being a sole provider of the traditional pill bottles
as they are preferred by some customers, so they need a government mandate to ensure no one
is competing along that margin. In any case, it seems that a government impetus was efficacious
in this case and could be justified under the test of subsidiarity.

What makes this a relatively easy case against our benchmarks? First, it is (or at least
can be) applied locally and generally with the support of private associations and firms. The
imperative to reduce self-harm associated with analgesics is broadly shared across the entire
community that is affected by the regulation, so it passes a test of subsidiarity. Unlike, for
example, tobacco smoking, there is less of a social or cultural dimension to acetaminophen use.
Indeed, acetaminophen does not have an alternative recreational use at all. So, it is not generally
considered an indulgence to be affirmed, denied, or stigmatized. There is not a salient ethnic
or class gradient to that kind of pain relief. Second, the negative outcome that it attempts to
avoid is severe (suicide is a major cause of mortality) while the behavioral intervention is
limited, hence proportional. Indeed, changes to the packaging of over-the-counter medicine is
a minor intervention compared to the common alternative of making them prescription only.
Finally, the intervention is based on scientific evidence which is frequently re-assessed in the
academic literature.

Rizzo and Whitman do not address behavioral interventions to reduce suicide or
overdose specifically. They do, however, support the rolling back of criminal prohibitions on
recreational drugs and are content to endorse the substitution of hard prohibitions for nudges if
that helps to reduce prohibitions, although they doubt soft interventions will work consistently
even in this area (Rizzo and Whitman 2019, 428). We agree that hard prohibitions of
recreational drugs are poor policy. They are arguably outstanding cases of policies that fail all
three of our proposed tests as drug prohibition is encouraged by international treaties rather
than decided locally, involve massively disproportional sanctions compared to the harms they
purport to address, and are premised on poor quality scientific evidence (Mejia and Csete
2016). However, the case of acetaminophen package regulation in the United Kingdom shows
that there are reasons to be more positive about some behavioral interventions than Rizzo and
Whitman give credit. Moreover, the scope for such interventions goes beyond addictive and
recreational drugs that have some risks and harms associated with them, but also to drugs that

are meant to be taken purely for pain relief but are associated with accidental death and suicide.

Conclusion
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From a classical liberal perspective, state interventions must be anchored to respect individual
choices while acknowledging tensions regarding their consequences. In our account, welfare-
enhancing information is essential for facilitating cooperation and coordination in a complex
social order where market-emergent heuristics may, in some cases, be seen as insufficient. The
free play of market forces is a major force for disseminating knowledge throughout society but
can occasionally leave people unduly exposed to risks of harm they may inflict on themselves
and others, which can be addressed or mitigated by some form of public action. This is where
there is a role for careful state intervention. In this context, soft interventions represent a
proportionate substitute to direct regulation or paternalism regarding internalities and
externalities. Rather than a slippery slope to unjustified intervention, soft interventionism is
bound by the checks of proportionality and subsidiarity to improve our informational capacity
without restricting our choices to choose our risks. Soft interventionism requires policymakers
to opt for the least intrusive form of intervention, first and foremost nudges as a softer way to
achieve legitimate public policy ends. This form of interventionism is compatible with classical

liberal commitments.
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